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HE new practice act, in its pleading provisions,’ is the result of an 

intelligent effort to import into Illinois judicial administration 

modern procedural machinery which has been found to work 
satisfactorily elsewhere.? On the other hand, it is a commonplace that not 
all provisions of the Codes have in practice fulfilled the high expectations 
of their draftsmen. In many instances, therefore, the Illinois Act either 
retains the existing practice of the state, or alters the typical code provi- 
sions to obviate these known defects. The result is that the act, in its pro- 
visions as to joinder of parties and joinder of causes of action for example, 
is much more “liberal” than the former Illinois practice, and even the 


typical code. On the other hand, the sections as to the forms of pleading, 
while they will cause a considerable change in the appearance of a com- 
mon law declaration, will probably be found in practice not to change very 
greatly the fundamental allegations heretofore in use. 


* Professor of Law, Columbia University. 


* The provisions to be discussed in this article are those relating to parties (Art. V, §§ 21-30) 
and pleading (Art. VI, §§ 31-47). In an article of this length, it is only possible (1) to discuss 
a few of the sections rather fully, or (2) to summarize all the sections, with very little comment 
on any of them. I have chosen the former alternative. Longer discussions will no doubt appear 
in the Illinois Practice Act Annotated, announced for early publication. In addition, the 
standard treatises on Code Pleading, such as Clark and Pomeroy, contain helpful discussions of 
similar provisions in the Codes of other states. 

For a brief summary of the new act, see Professor Sunderland’s notes in Cahill’s Illinois Re- 
vised Statutes; and Jenner and Schaefer, The Proposed Illinois Civil Practice Act, 1 Univ. 
Chi. L. Rev. 49 (1933). 


?As to the history and drafting of the new act, see Jenner and Schaefer, op. cit., 
supra, note 1; Schaefer and Jenner, The Illinois Civil Practice Act, 19 Am. Bar Assn. Jour. 
538 (1933). 

Presumably the Illinois courts will regard at least as persuasive the settled interpretations 
in other states of provisions copied in this act. See People v. Griffith, 245 Ill. 532, 92 N.E. 313 
(1910); People v. Union Trust Co., 255 Ill. 168, 99 N.E. 377 (1912). The bar will also find com- 
mentaries by some of the draftsmen very helpful; and no doubt the Illinois courts will endorse 
these individual opinions in many instances. 
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ARTICLE V. PARTIES 


1. The Real Party in Interest—The Act as adopted does not contain the 
real party in interest provision, which is common in the Codes.’ Instead, 
the Act retains in Section 22, with slight alterations, the provisions of 
Section 18 of chapter 110, permitting the assignee and owner of a non- 
negotiable chose to sue in his own name. The choice was probably a wise 
one, although it seems that the verbosity of Section 18 might have been 
improved. The present provision covers the main situation which the 
real party in interest provision was designed to remedy. Although it is 
likely that the latter provision was intended only to permit the party, who 
as a matter of substantive law has the right of action, to sue in his own 
name,‘ and not to change the substantive law, the provision has caused a 
great deal of litigation, because of the vague and sweeping character of its 
language.’ The more specific Illinois section has apparently worked satis- 
factorily. 

2. Joinder of Parties Plaintiff —Professor Hinton® has summarized the 
common law rules as to joinder, as follows: 

The common law rules as to joinder were extremely simple, but inflexible. In order 
to join as plaintiffs, the declaration must show a joint right. 

.... The application of the rules might involve difficult problems as to when a 
promise should be construed to be made jointly or to run to two jointly, or what prop- 
erty rights were joined, or when two persons were jointly liable, as, for example, whether 
master and servant were jointly liable for the torts of the servant. 

But with such problems solved, the application of the rules followed as a matter of 


If parties were determined to have a joint right, they were compelled to 
bring their action jointly.?, The purpose of these rules was to prevent the 
confusion of the jury by a multiplicity of distinct issues. 

The Codes commonly provide in the first place that persons united in 


3 See, e.g., § 210 of the New York Civil Practice Act (1920): 

§ 210. Action to be brought in name of real party in interest. 

Every action must be prosecuted in the name of the real party in interest, except that an 
executor or administrator, a trustee of an express trust, a person with whom or in whose name 
a contract is made for the benefit of another, or a person expressly authorized by statute, may 
sue without joining with him the person for whose benefit the action is prosecuted. 

4 See Clark, Code Pleading (1928), 97. 

5 See Simes, The Real Party in Interest, 10 Ky. L. Jour. 60 (1922), discussing among others 
the cases involving suits by a partial assignee; an insurance company subrogated to rights of 
the insured; and by third party beneficiaries. 

6 An American Experiment with the English Rules of Court, 20 III. L. Rev. 533, 535 (1926). 


? For a discussion of the common law rules in particular cases; and of the method of raising 
the point, see Jones and Carlin, Nonjoinder and Misjoinder of Parties in Common Law Ac- 
tions, 28 W.Va. L. Quar. 197, 266 (1922); Ames, Cases on Pleading (1905), 133-143. 
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interest must be joined as plaintiffs or defendants, as the case may be.* 
It is evident that this rule is not far different from the common law re- 
quirements. The Codes provide for permissive joinder in these terms: 


All persons having an interest in the subject of the action, and in obtaining the re- 
lief demanded, may join as plaintiffs, except as otherwise provided.° 


The theory back of this provision evidently was to adopt the former equity 
practice and to facilitate the disposition of several related controversies. 

Even if the desirability of liberalizing the common law rules for joinder 
be assumed, the phraseology of the section just quoted is not very happy. 
In requiring the parties plaintiff each to have an interest in the subject of 
the action, the section leaves open for litigation the question of what the 
subject of the action is."® Moreover, the section requires each party plain- 
tiff also to be interested in obtaining the relief demanded. So, when three 
of the signers of a contract sued two others, all having agreed to contribute 
to the expenses of any one of the signers in hiring substitutes to serve for 
them in the Civil War, the court held that joinder was improper, since 
each plaintiff had an interest only in his own individual recovery." On 
the other hand, joinder has been frequently permitted in suits for injunc- 
tion against a nuisance by separate property owners," following the former 
equity practice, although the result is not readily justified under the 
wording of the Code. Courts have generally denied joinder, where the re- 
lief sought is damages rather than an injunction." 

In an attempt further to liberalize the rules for joinder, and to avoid the 
troublesome litigation which the old section has caused, New York, fol- 
lowing the English rules, has eliminated the requirement that each party 
be interested in obtaining the relief demanded, and has substituted as a 


8 See, e.g., the New York Civil Practice Act, § 194. Practically all the Codes contain such a 
provision; for citations, see Clark, op. cit., supra, note 4, 250, note 48. 


9 See, e.g., the Iowa Code (1927), § 10969. For citations of the corresponding sections in 
other Codes, see Clark, op. cit., supra, note 4, 252, note 60. 


'© See, for a discussion of this phase, with reference to the joinder of causes of action, McAr- 
thur v. Moffet, 143 Wis. 564, 128 N.W. 445 (1910), in which the court concludes: “We there- 
fore come to this conclusion: that in possessory and proprietary actions, whether involving real 
or personal property, the subject of action is composed of the plaintiff’s primary right together 
with the specific property itself.”” The confusion in the Code cases is brought out in Clark, 
op. cit., supra, note 4, 252, 308 et seg. See also McCaskill, Actions and Causes of Action, 34 
Yale L. Jour. 614, 626 (1925). 

* Goodnight v. Goar, 30 Ind. 418 (1868). 


"2 See Strobel v. Kerr Salt Co., 164 N.Y. 303, 58 N.E. 142 (1900); Younkin v. Milwaukee 
Traction Co., 112 Wis. 15, 87 N.W. 861 (1901). 

'3 See Hellams v. Switzer, 24 S.C. 39 (1885). Cf. Schiffer v. City of Eau Claire, 51 Wis. 385, 
8 N.W. 253 (1881). 
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test the requirement of a common question of law or fact."* The Illinois 
section likewise contains the requirement, common to these later Code 
provisions, that the right to relief shall arise out of the same transaction or 
series of transactions. In other words, in place of the common law test of 
a joint right, the new act substitutes two tests: (1) a right to relief arising 
out of the same transaction or series of transactions; and (2) a common 
question of law or fact. 

The first requirement might conceivably give rise to the same difficulty 
in interpretation which the somewhat similar language in the Codes re- 
specting joinder of causes of action has caused." In actual practice, how- 
ever, the courts of the states which have this provision seem to have in- 
terpreted it liberally in favor of joinder, emphasizing the presence of com- 
mon questions as justifying it. Thus, it has been held that the words 
“transaction or series of transactions” include torts, as well as contracts; 
and that twelve plaintiffs, suing the defendant railroad company for losses 
caused by the “Black Tom” explosion in its yards, may join.”© In Akely v. 
Kinnicutt,"” 193 plaintifis, each claiming a separate cause of action for 
damages caused by defendant’s fraudulent representations in a stock 
prospectus, were permitted to join. The court said, as to the second re- 
quirement for joinder: ‘The common issues are basic, and would seem to 
be the ones around which must revolve the greatest struggle and to which 
must be directed the greatest amount of evidence.” As to the first, the 
court said: “The transaction in respect of or out of which the cause of 
action arises is the purchase by plaintiff of his stock under such circum- 
stances, and such purchases conducted by one plaintiff after another re- 
spectively plainly constitute a series of transactions within the meaning 
of the statute. The purchase by a plaintiff of his stock is not robbed of its 
character as a ‘transaction’ because, as appellants seem to suggest, the 
transaction was not a dual one occurring between the plaintiff and the 
defendants, and the many purchases by plaintiffs respectively do not lose 
their character as a series of transactions because they occurred at differ- 
ent places and times extending through many months.” In a subsequent 

"4 The New York section was taken from the English Order 16, rule 1, after its amendment 
in 1896. Medina, Pleading and Practice under the New York Civil Practice Act (1922), 45. 
Before the amendment, English courts had held that distinct causes of action in different 
plaintiffs could not be joined. See particularly Smurthwaite v. Hannay, [1894] A. C. 4094; 
Carter v. Rigby & Co., [1896] 2 Q.B. 113. The rule was then changed to the form adopted in 


New York and in Illinois. Cf. the provisions of the New Jersey act (P. L. 1912, 378, § 4), and 
California act (Stat. 1927, 631). 


's For a summary of the diverse holdings see Clark, op. cit., supra, note 4, 308 et seq. 
*© Metropolitan Casualty Ins. Co. v. Lehigh Valley R. R. Co., 94 N. J. L. 236 (1920). 
'7 238 N.Y. 466, 144 N.E. 682 (1924), noted in 34 Yale L. Jour. 192 (1926). 
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Appellate Division case,"* two separate actions for deceit were consoli- 
dated by a 3-2 vote of the judges, notwithstanding the fact that the cir- 
culars the respective plaintiffs acted upon were not the same, although 
there were some statements common to both. 

Moreover the section has been held not only to permit the joinder of 
plaintiffs with distinct and independent causes of action, but of plain- 
tiffs with alternative causes of action.’® 

Since it will be observed that the new practice act contains no provision 
for compulsory joinder of parties, the question arises as to the result if the 
plaintiff fails to join other persons jointly interested in the claim. Section 
25 provides for bringing in new parties, where, for example, ‘‘a complete 
determination cannot be had without the presence of other parties.”’ Sec- 
tion 26 provides that “‘no action shall be defeated by non-joinder or mis- 
joinder of parties.” In other words, a plaintiff evidently incurs no penalty 
by his failure to join necessary parties, except such loss of time as will en- 
sue from ordering them to be brought in. 

In conclusion, the new provisions represent an attempt to facilitate the 
disposition of litigation by permitting plaintiffs to join not only in cases 
in which they have a joint interest, but even in which their claims are al- 
ternative or independent, so long as the claims have common questions of 
law and fact, and arise out of the same transaction or series of transac- 


tions. The serious question is whether this liberality of joinder will result 
in a considerable confusion of issues in many trials.?? The draftsmen have 
sought to avoid this danger by giving the court broad powers to order 
separate trials." In the hands of intelligent judges, this provision will be a 
sufficient safeguard.” If Illinois did not have the benefit of the years of 


*® Crandall v. A. B. Leach & Co., Inc., 222 App. Div. 292, 225 N.Y.S. 649 (1927), noted in 
37 Yale L. Jour. 998 (1928). 


's Thus an injured employee and an insurance company have been permitted to join in an 
action for negligence, where the question was whether the employee had elected to receive com- 
pensation under the Workmen’s Compensation Law, in which case the entire cause of action 
vested in the insurance company. Roecklein v. Am. Sugar Refining Co., Inc., 222 App. Div. 
540, 226 N.Y.S. 375 (1928). 


2° In his brief before the New York Court of Appeals in Akely v. Kinnicutt, supra, note 17 
(as quoted in) 34 Yale L. Jour. 192 (1924) appellant (defendant) declared that he “will be faced 
with the uncertainties of a trial before a single jury in an action brought by a horde of plain- 
tiffs all shouting that they have been defrauded and tricked by wealthy and unscrupulous de- 
fendants” and that “confronted with all of these causes of action at one trial any jury might 
readily, though incorrectly, gain the impression that where there is so much smoke there must 
be some fire.” 

** In the proviso of § 23. 


* Thus, it has been suggested that, in Akely v. Kinnicutt, supra, note 17, the issues should 
be split; the common issue of the honesty of the prospectus tried once; and then, if the finding 
is adverse to the defendant, the accessory facts as to each of the 193 claims be disposed of one at 
a time. 34 Yale L. Jour. 192, 194 (1924). 
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experience of other courts with the Codes, the radical changes from the 
previous practice might be expected to cause great uncertainty during the 
period in which its courts would gradually work out a settled interpreta- 
tion. With that experience, it should be possible to obtain satisfactory 
results in a relatively short time. 

3. Joinder of Parties Defendant.—The Illinois provisions here also am- 
plify not only the previous common law rules; but the sections in the New 
York and New Jersey acts on the subject.** The new section permits the 
joinder of defendants jointly or severally liable, or liable in the alternative; 
and then, among other things, permits the joinder of a defendant “whom 
it is necessary to make a party for the complete determination or settle- 
ment of any question involved therein . . . . regardless of the number of 
causes of action joined.” 

The evident purpose of these provisions is to eliminate the restrictions 
on joinder imposed in the New York case of Ader v. Blau?‘ and the English 
case of Thompson v. London County Council,?> while permitting joinder in 
the cases now comprehended by the New York act.” In the former case, 
the plaintiff administrator brought an action against two defendants to 
recover damages for the death of the intestate, a young boy. In the first 
cause of action he alleged that the death was caused solely by the negli- 
gence of the defendant Blau in erecting and maintaining an iron picket 
fence, whereby the intestate was injured and died. In the second cause of 
action against defendant Emil, he alleged that the intestate, being injured, 
came to Emil, a physician, for treatment, and that Emil treated him so 
negligently that solely by reason thereof intestate died. The court con- 
cluded that “Section 211 contemplates a case where a fundamental, com- 
mon set of facts either entitles a plaintiff to relief against all the defendants 
even though such relief may be predicated upon different relationships or 


3 Paragraph 2 is substantially identical with New York Civil Practice Act (1920), § 212; 
and paragraph 3 is § 213 of that act, somewhat modified. Paragraph 1 is much broader and 
more detailed than New York Civil Practice Act, § 211, which reads: 

§ 211. Joinder of defendants generally. 

All persons may be joined as defendants against whom the right to any relief is alleged to 
exist, whether jointly, severally or in the alternative; and judgment may be given against such 
one or more of the defendants as may be found to be liable, according to their respective lia- 
bilities. 

Reference has previously been made to the elimination of the compulsory joinder provision. 
There is no question that any defendant who must be joined under that section could be joined 
under § 24. 


24 241 N.Y. 7, 148 N.E. 771 (1925). 8 [1899] 1 Q. B. 840. 


* See the notes on this section of the new act by Professor McCaskill and his assistants 
to be published in the Illinois Civil Practice Act Annotated (Foundation Press), which I have 
had the opportunity of reading in manuscript. 
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in the alternative against one of two or more defendants,” and that joinder 
of the causes of action was not permissible, since they were not consistent 
with each other, and did not arise out of the same transaction, or out of 
transactions connected with the same subject of action.’ 

In the Thompson case, the plaintiffs sued for the negligence of the de- 
fendants in excavating the earth of the street adjoining the premises. The 
defendants denied the negligence, and alleged that the injuries were caused 
wholly or in part by the negligence of the New River Water Company in 
leaving their water main insufficiently stopped. The plaintiffs applied for 
the addition of the Water Company as a defendant. The Court of Appeal 
held that the causes of action against the defendants and the Water Com- 
pany being in respect of separate torts, though the resulting damage might 
be the same, the Water Company could not be joined, following Sadler 
v. Great Western Railway.” 

In the Thompson case, joinder might have been permitted if the plain- 
tiff had alleged that the negligence of each defendant contributed to the 
fall of the building.”® But if the plaintiff’s theory is that the negligence of 
the one party or of the other caused the injury, the two claims do not ap- 
pear to arise out of the same transaction, nor do they seem to present 
common questions of fact, other than the element of damage from the fall 
of the building.*° Similarly, in Ader v. Blau, the claims against the two de- 
fendants arose out of independent transactions. In the claim against the 
physician, the cause of the injuries was immaterial. In the claim against 
the property-owner, the negligence of the physician was immaterial, pro- 
vided proper care was used in his selection. If proper care was not used, 
and the negligence of the physician caused the death, the defendant prop- 
erty owner would not be liable. Hence there is a chance of a common 
question of fact, and, as Judge Cardozo pointed out in his memorandum 
dissent, the two causes of action are not necessarily inconsistent. 

These two cases have been presented at length, because of the likeli- 
hood that similar ones will arise in Illinois, and because the draftsmen evi- 

27 This part of the decision, of course, was an interpretation of § 258 of the New York Civil 
Practice Act, dealing with joinder of causes of action. As is brought out infra, the Illinois Act 
contains no restrictions on the joinder of causes, other than the discretionary power of the 
court to order separate trials. This difference from other Codes is very likely to lead to greater 
liberality in permitting joinder of parties. 

8 [1896] A.C. 450. 

79 See Colegrove v. New York & New Haven R. R. Co., 20 N.Y. 492 (1859); Simmons v. 
Everson, 124 N.Y. 319, 26 N.E. g11 (1891). 

8° See the excellent discussion of this case, Ader v. Blau, supra, note 24, and other decisions 


involving the English and New York rules by Professor E. W. Hinton, in his article cited supra, 
note 6. 
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dently intended to obviate their effect. It is not clear that the attempt has 
been wholly successful. To be sure, there is no common question of law or 
fact requirement in this section, nor in Section 44 governing joinder of 
causes of action; although it would seem that, in practice, such a require- 
ment may well be made. It is conceivable, however, that the court may 
hold that two such claims as those involved in Ader v. Blau, for example, 
do not arise out of the same transaction or even out of the same series of 
transactions, since the independent negligent acts of two separate de- 
fendants did not constitute one transaction or a series of transactions. A 
strict court may further hold that defendants in a negligence case do not 
“have or claim an interest in the controversy”; that this language is ap- 
plicable rather to cases involving land, for example, or to some types of 
equity cases; and that, even construing “interest in the controversy”’ in 
a non-technical fashion, there are here two controversies, not one; with 
neither defendant necessarily interested in the controversy involving the 
other.** The plaintiff will then fall back upon the remaining clause ‘or 
whom it is necessary to make a party for the complete determination or 
settlement of any question involved therein.”’ Liberally construed, this 
provision enables the plaintiff to join defendants who, he claims, caused 
the injury of which he complains either jointly or severally or in the al- 
ternative. But it seems possible also to give this language substantially 
the meaning which the New York Court of Appeals adopted as to the dif- 
ferent wording of Section 211 of the New York Act: that “it contemplates 
a case where a common set of facts either entitles a plaintiff to relief 
against all the defendants, even though such relief may be predicated upon 
difierent relationships, or in the alternative against one of two or more de- 
fendants.”* Since the wording of the first paragraph of the section has no 
exact counterpart elsewhere, it will take time and litigation to establish 
its meaning. Meantime, lawyers will do well to proceed cautiously in the 
joinder of defendants whose liabilities are separate. 

The third paragraph of Section 24, permitting the plaintiff to join de- 
fendants in the alternative, when he is in doubt as to the person from 
whom he is entitled to redress, could readily be applied to the situation 
just discussed. In Ader v. Blau, the only reference by the court to the cor- 
responding section in the New York Civil Practice Act (§ 213) was the 
statement: “It is not claimed that Section 213 covers this action.’’ Prob- 

3s To be sure, each defendant may want to defend on the basis that it was no negligence of 
his that caused the injury, but rather the negligence of the other. To this extent, each is inter- 


ested in the other’s controversy. Moreover, as is indicated infra, if both defendants can be 
joined, the burden of proof on the plaintiff may be made much lighter than at common law. 


3 241 N.Y. 7, 13, 148 N.E. 771, 772 (1925). 
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ably the unexpressed reason was that the plaintiff had formally stated 
two separate causes of action, not in the alternative. It should be ob- 
served that this section works important changes in the burden of proof 
in some cases, since the plaintiff has been held not to be required to fix the 
liability on the particular defendant, but merely to furnish “prima facie 
proof that it suffered loss which may reasonably be charged to one or the 
other of the defendants The defendants are called upon then to ex- 
hibit their conduct ... . and thus fix the liability as between themselves.’’33 
It is indeed a startling change, if the statute ‘enables a plaintiff to suc- 
ceed against a defendant where on the totality of the evidence submitted 
at the trial he would fail were another defendant not joined.’’*4 

It is not entirely clear what result will be reached in some of the other 
common situations in which joinder will be attempted. The new act does 
not contain the provision of many codes expressly permitting joinder of 
persons severally liable upon the same obligation or instrument. Never- 
theless, it would appear that joinder of the various parties to a note, for 
example, should be permitted, although the wording of paragraph (1) 
of Section 24 does not explicitly require this result. On the other hand, 
joinder of a principal debtor and a guarantor might be refused if there 
were two documents, one containing the principal obligation and one the 
guaranty, on the ground that there are two causes of action, neither affect- 
ing both defendants.** Another problem is whether a master and his serv- 
ant may be joined in a case in which the plaintiff sues them as joint tort- 
feasors for an injury caused by the servant.* If the plaintiff is in doubt 
whether the servant was acting within the scope of his employment the 
case could be brought within paragraph (3). In other cases, where no 
doubt exists, paragraph (1) seems to permit joinder and this has been the 
previous Illinois view. 

It is impossible in an article of this brief compass to discuss all the diffi- 
cult problems of joinder of parties. It sufficiently appears (1) that the 
draftsmen attempted greatly to liberalize the common law rules, and (2) 

33S. & C. Clothing Co. v. U.S. Trucking Corp., 216 App. Div. 482, 215 N.Y.S. 349 (1926). 
In this case, plaintiff proved the delivery of twelve cases of woolen goods to the defendant 
trucking company, to be delivered to the defendant warehouse; that subsequently when the 


boxes were opened, some of the goods was missing, and their value. The trial court held that a 
prima facie case had not been made out, but on appeal judgment was reversed. 


34 See comment in 26 Col. L. Rev. gor (1926). 

3s Cf. Carman v. Plass, 23 N.Y. 286 (1861) with Roehr v. Liebmann, 9 App. Div. 247, 41 
N.Y.S. 489 (1896) and Mowery v. Mast, 9 Neb. 447, 4 N.W. 69 (1880). 

3% In Skala v. Lehon, 343 Ill. 602, 175 N.E. 832 (1931), joinder was permitted, a decision 
which will presumably stand under the new practice act. 

For a citation of the divergent decisions in other states see Clark, op. cit., supra, note 4, 267. 
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that they left a series of hard questions of interpretation in their train. 
In the ultimate determination of these questions much will depend upon 
the court’s approach. If it is impressed with the likelihood of the confu- 
sion of the jury through the presentation on one occasion of several dis- 
tinct issues, some quite irrelevant as to some defendants, some affecting 
all, the section, despite the draftsmen’s evident intent, can be given a 
narrow construction, much like that of Ader v. Blau. On the other hand, 
many students of the subject are convinced that efficient judicial admin- 
istration will be promoted by permitting joinder in all the cases discussed; 
and that the danger of confusing the jury has been much over-rated. The 
provisions will surely require more intelligence in their administration 
than the simpler rules of the common law, and a period of uncertainty as 
to their meaning is bound to ensue. Nevertheless, there appears to be a 
strong probability of a net gain from the new section, if liberally inter- 
preted. 


ARTICLE VI. PLEADING 


The important sections as to forms of action (§ 31), the forms of plead- 
ings (§ 33), and the prayer for relief (§ 34) have no exact counterparts in 
the Codes. The draftsmen have made an interesting and in my opinion, a 
desirable attempt, to modify and improve the stock Code provisions. In 


order not only to appraise their success, but to discover the basis for the 
present wording, it is desirable to examine the typical problems raised 
under the Codes. Of these, two have caused much litigation: (1) the 
problem of pleading “‘facts,”’ as distinguished from “‘conclusions” or “‘evi- 
dence”; and (2) the problem of the theory of the pleading.*7 The latter 
problem has, in turn, two branches: (a) the plaintiff alleges facts appropri- 
ate to recovery on one legal theory and, after the proof is in, seeks to re- 
cover on a different legal theory; (b) the plaintiff alleges facts appropriate 
to his demand for equitable relief and, after the proof is in, seeks to ob- 
tain legal relief; or vice versa. 

1. Pleading ‘‘facts.’—The draftsmen of the Code evidently considered 
that the great defect of common law pleading was the generality of the 
allegations permitted; and that this defect could be cured by requiring the 
pleader to state ‘“‘facts.’”’ They further believed that the distinction be- 
tween facts, law, and evidence could be much more easily drawn than has 
proved to be the case. That there is no clear distinction between state- 
ments of “evidentiary facts,” “ultimate facts,’ and ‘‘conclusions of law,”’ 

37 See Whittier, The Theory of a Pleading, 8 Col. L. Rev. 523 (1908); Albertsworth, The 


Theory of the Pleadings in Code States, 10 Cal. L. Rev. 202 (1921); 24 Harv. L. Rev. 480 
(1911). 
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is abundantly evident from the decisions.** By way of example, it is per- 
haps only necessary to cite, on the one hand, the New York decision? 
holding that a statement that a promise was made for ‘‘a valuable con- 
sideration”’ is “sufficient as a ‘plain and concise statement’ of the ulti- 
mate, principal and issuable fact of consideration” and on the other, the 
holding of the Missouri court*® that the statement “‘that the defendant 
negligently caused said step to be driven and placed in said pole not far 
enough to make it reasonably safe and secure from breaking under a 
strain” is “but the statement of a legal conclusion, and did not tender an 
issue of fact.”’ 

The draftsmen of the new Illinois Act have provided, in Section 33: 
“(t) All pleadings shall contain a plain and concise statement of the 
pleader’s cause of action, counterclaim, defense, or reply.”’ This wording 
in itself is not far different from that of the various Codes.** It should 
doubtless be read in conjunction with the first paragraph of Section 31: 

(Forms of action.) (1) Neither the names heretofore used to distinguish the differ- 
ent ordinary actions at law, nor any formal requisites heretofore appertaining to the 
manner of pleading in such actions respectively, shall hereafter be deemed necessary or 
appropriate, and there shall be no distinctions respecting the manner of pleading be- 
tween such actions at law and suits in equity, other than those specified in this Act and 
the rules adopted pursuant thereto; but this section shall not be deemed to affect in any 
way the substantial averments of fact necessary to state any cause of action either at 
law or in equity. 

This section contrasts with the stock provision of the Codes as to the 
one form of action. Thus, Section 8 of the New York Civil Practice Act 
reads: 


There is only one form of civil action. The distinction between actions at law and 
suits in equity, and the forms of those actions and suits, have been abolished. 


It seems clear that the Illinois draftsmen did not purport to go as far as 
this. How far did they go? The Illinois Supreme Court has held, for ex- 
ample, that an averment that the defendant’s servants made repairs to a 
water main in such a negligent, unskillful, and unworkmanlike manner 
that in consequence a break occurred, causing damage, is a sufficient 
allegation of negligence as against a general demurrer. ? or after verdict.‘ 


38 See Cook, Statements of Fact in Pleading Under the Codes, 21 Col. L. Rev. 416 (1921). 

39 California Packing Corp. v. Kelly S. & D. Co., 228 N.Y. 49, 126 N.E. 269 (1920). 

4° Kramer v. K. C. P. & L. Co., 311 Mo. 369, 279 S.W. 43 (1925). 

(2) a plain and concise 

statement of facts constituting a cause of action, without unnecessary repetition 
Clark, op. cit., supra, note 4, 138. 

# Chicago City Ry. Co. v. Jennings, 157 Ill. 274, 41 N.E. 629 (1895). 

‘8 City of Chicago v. Selz, Schwab & Co., 202 Ill. 545, 67 N.E. 386 (1903). 
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Will this be sufficient under the new act? It is submitted that it should be, 
since the defendant is supplied with adequate information to enable him 
to prepare a defense. Under Section 42, the court may require a fuller 
statement, and the defendant may well ask for it, in order to pin the plain- 
tiff down if possible to a statement of a specific default. But the desirabil- 
ity of keeping the pleading within reasonable limits should, in cases where 
the defendant has adequate notice therefrom to enable the preparation 
of his defense, move the court to hold the complaint sufficient as against 
a motion to dismiss or even against a motion to make more specific.‘4 In 
other words, the court should seek to avoid the morass of decisions futilely 
attempting to distinguish “facts” from “evidence” and from ‘“‘conclu- 
sions of law” by holding that the substantial averments heretofore used 
in the various forms of action may still be used, provided that they give 
the defendent reasonable notice of the nature of the claim. 

Cases in which the common counts have heretofore been used will raise 
similar questions. On the one hand, it can readily be urged that such a 
count offends against the requirements of Section 33. On the other hand, 
it is more significant that 

Complaints so framed have been attacked by every available method known to the 
law; uncompromising criticism has been heaped upon them by distinguished writers; 
the courts have expressed their inability to reconcile them with the code system of 
pleading; and yet they have been held good as against the defendant’s answer, his gen- 
eral demurrer, and his special demurrer.‘ 

Consequently, notwithstanding informed opinion to the contrary, it is 
likely that in this particular also the essence of the common law declara- 
tions will be preserved. 

Although it cannot be said that the common law declarations always 
gave the defendant detailed or specific information regarding the claim he 
was called upon to answer, they did supply one trained in their art and 
mystery with a fair notice of its chief facts and characteristics. If the es- 
sential common law allegations are still available and proper, a defendant 
need not be caught unaware particularly with the weapon which Section 
42” gives him. It would seem much more desirable for the Illinois courts 

44 See Clark, Pleading Negligence, 32 Yale L. Jour. 483 (1923). 

45 4 Cal. L. Rev. 352 (1916). 


# § 42. (Insufficient pleadings.) (1) If any pleading is insufficient in substance or form the 
court may order a fuller or more particular statement; and if the pleadings do not sufficiently 
define the issues the court may order other pleadings prepared. 

(2) No pleading shall be deemed bad in substance which shall contain such information as 
shall reasonably inform the opposite party of the nature of the claim or defense which he is 
called upon to meet. 

(3) All defects in pleadings, either in form or substance, not objected to in the trial court, 
shall be deemed to be waived. 
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to proceed along these lines, as indeed Code courts generally have, rather 
than to embark upon the lengthy and expensive process of distinguishing 
anew in each type of action what are “ultimate facts,” what “evidentiary 
facts” and what “‘conclusions of law.” 

2. Distinctions between Actions at Law.—Reference has already been 
made to the fact that Section 31 of the new Act is worded quite differently 
from the typical code provisions, which purport to abolish the distinction 
between actions at law and suits in equity, and the forms of such actions 
and suits. In this connection, Section 34 must also be considered,*’ since 
the character of the prayer for relief is frequently a distinguishing feature 
between different kinds of actions. It is evident that the latter section is 
intended to require the plaintiff to select the specific type of relief he 
wishes; and that the defendant may choose to default with the assurance 
that no other relief will be given. 

It is practically impossible to generalize with respect to the many situa- 
tions in which the defendant has answered; and, after the trial, the plain- 
tiff seeks to recover on some legal theory different from that expressed in 
his complaint. Moreover, since this is a field in which Code courts have 
reached very divergent results, any attempt at prophecy is hazardous. 
However, the problem can at least be presented by means of a typical 
case. Suppose the plaintiff sues the defendant restaurant keeper for per- 
sonal injuries alleged to have been sustained by reason of defendant’s 
negligence in serving to the plaintiff a piece of blueberry pie in which a 
tack was concealed. The defendant denies any negligence. At the trial, it 
appears that plaintiff ordered blueberry pie in defendant’s restaurant, and 
was injured by a tack therein, which lodged in his throat. Defendant’s 
testimony shows a high degree of care in preparing the pie. Defendant 
moves for a directed verdict.** Plaintiff contends that he is entitled to re- 
cover on the basis of an implied warranty that the pie was fit to eat, and 
that the allegation of negligence can be disregarded. Under the common 


47 § 34. (Prayer for relief.) Every complaint and counterclaim shall contain specific pray- 
ers for the relief to which the pleader deems himself entitled. Such relief, whether based on one 
or more counts, may be asked in the alternative. Demand for relief which the allegations of the 
pleading do not sustain may be objected to on motion or in the answering pleading. Except in 
case of default, the prayer for relief shall not be deemed to limit the relief obtainable but where 
other relief is sought the court shall, by proper orders, and upon such terms as may be just, 
protect the adverse party against prejudice by reason of surprise. 

48 For such a case, see Ash v. Childs Dining Hall Co., 231 Mass. 86, 120 N.E. 396 (1918), in 
which the action was “tort” for personal injuries under the Massachusetts practice act which 
divides all actions into three kinds: tort, contract, and replevin (Mass. Gen. Laws (1921), c. 
231, § 1). The court held that a verdict for the defendant should have been directed. In Friend 
v. Childs Dining Hall Co., 231 Mass. 65, 120 N.E. 407 (1918), the plaintiff was permitted to 
recover on a count in contract on similar facts. 
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law system of pleading, it is clear that the plaintiff cannot prevail, since 
his proof of a liability in contract does not support his declaration for a 
tort. The same view has been taken in various Code cases.*? Among the 
arguments in its favor is the fact that this rule compels the plaintiff’s at- 
torney to analyze his case, and to draft his pleadings with care; looseness is 
penalized. On the other hand, this rule requires a new suit to be brought, 
although the defendants may in fact have been fully prepared for the 
claim the plaintiff proved, as well as that which he alleged. If the de- 
fendant is in fact taken by surprise, he should, of course, be given ade- 
quate time and opportunity to present his defense to the charge actually 
relied upon, which may involve a continuance, or even a new trial. Ordi- 
narily, the plaintiff should be required to amend his declaration in- 
stanter,°° in order to state the claim he is actually relying upon; and to 
pay any costs caused by his failure to state the case proved. With these 
safeguards, it seems reasonable for the courts to hold that the complaint 
should not be dismissed in cases like that used as an example. 

3. Distinctions between Law and Equity Suits —The constitutional re- 
quirement of trial by jury in law cases necessitates a distinction between 
legal and equitable proceedings. If the case stated and the relief asked are 
essentially equitable in character, then the parties, by merely proceeding 
to trial without a jury, can hardly be deemed to have waived a jury." 
Consequently, if it is determined that the plaintiff has no grounds for 
equitable relief, although he may have for legal relief, the case will ordi- 
narily have to be retried on the law side.* This result may be altered in 
those exceptional cases, in which courts of equity, even before the Codes, 
were accustomed to give damages in lieu of equitable relief.5 

Again, if the plaintiff has asked for rescission of a contract, for example, 
and has proved that he is entitled to it the court is not justified in giving 
him instead damages for fraud.s4 


49 See Ross v. Mather, 51 N.Y. 108 (1872); Barnes v. Quigley, 59 N.Y. 265 (1874); Anderson 
v. Case, 28 Wis. 505 (1871). 

For discussions of these cases and others, see the articles cited in note 37, supra. 

5° § 46 (3) provides: “‘A pleading may be amended at any time, before or after judgment, 
to conform the pleadings to the proofs, upon such terms as to costs and continuance as may be 
just.” 

st See, however, Dean Clark’s article on The Union of Law and Equity, 25 Col. L. Rev. 1 
(1925), criticizing the decision of the New York Court of Appeals in Jackson v. Strong, 222 
N.Y. 149, 118 N.E. 512 (1917). 

8? See Jackson v. Strong, cited supra, note 51. 

53 See Saperstein v. Mechanics & Farmers Sav. Bank, 228 N.Y. 257, 126 N.E. 708 (1920). 

84 Merry Realty Co. v. Shamokin & Hollis Real Estate Co., 230 N.Y. 316, 130 N.E. 306 
(1921). 
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On the other hand, to reverse Jackson v. Strong’ if the plaintiff sued for 
the reasonable value of his services, and the proof was that he performed 
the work under an agreement to take a share of the profits therefor, there 
seems to be no very good reason why the court should not award him the 
proven share of the profits. No jury trial question is involved, and the 
defense itself indicates that the defendant was fully advised of the facts re- 
garding the claims. 

Similar principles are applicable in cases where a count setting up a dis- 
tinctively “‘legal’’ and a count setting up a distinctively equitable cause 
of action are joined. In the absence of a waiver of a jury by the defend- 
ant, the “legal” cause of action will have to be tried before a jury. 

4. Joinder of Causes of Action.—Section 44 is very much broader than 
either the common law or the usual code practice, since it imposes no re- 
straint upon such joinder in the first instance. The matter of joinder is 
rather left to the court’s discretion at the trial. 

Both common law and Code permit joinder only in specified cases, the 
common law rules being very specific, the Code less so in practice. The 
rules in both cases were evidently intended to allow joinder of similar 
controversies, or of controversies which were subject to proof by evidence 
to some extent common.‘’ Of course, the purpose of these restrictions is to 
facilitate judicial administration by narrowing the issues sufficiently to 
enable a jury reasonably to comprehend them. Although one can hardly 
quarrel with this purpose, in practice, both sets of rules have prevented 
joinder in some cases where it would have saved time and caused no con- 
fusion ;* and in addition the Code rules have led to much fruitless litiga- 
tion as to the meaning of the terms used, notably “‘transaction”’ and ‘“‘sub- 
ject of the action.’’s 

If the Illinois section did not contain the provision authorizing the 
court to order separate trials, it would clearly be open to severe criticism. 
On the other hand, if courts exercise this discretion intelligently, the effect 
will be to eliminate the litigation which has grown up around the interpre- 
tation of the Code provisions, while at the same time permitting joinder in 
proper cases. Although a period of uncertainty may be anticipated, dur- 
ing which courts will have to work out some doctrines for their own guid- 

55 Cited supra, note 51. 

6 The new act permits such joinder in §§ 43 and 44. 


57 Nevertheless, as Professor Sunderland has pointed out, the requirements are frequently 
arbitrary. Sunderland, Joinder of Actions, 18 Mich. L. Rev. 571 (1920). 


58 For example, at common law a count for breach of a sealed contract, with a count for 
breach of a simple contract having similar terms. 


59 See Clark, op. cit., supra, note 4, 308 et seg. collecting and summarizing the cases. 
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ance in the exercise of their discretion, the new section seems desirable. 
Good results are more likely to be obtained from a court’s working out its 
own methods of procedure in the particular cases of this sort, than from a 
legislature’s general enactment. 

5. Other Pleading Changes.—Since this article has already reached its 
allotted length, only brief mention can be made of some of the remaining 
pleading innovations. So-called equitable defenses or counter claims are 
permitted, and may be pleaded along with legal defenses (§ 44). Courts in 
other states are not in agreement on the method of trying such defenses.” 
The New York doctrine seems to be satisfactory; if the defendant’s an- 
swer merely goes to defeat the legal cause of action, it should be tried be- 
fore a jury; if affirmative equitable relief is required, it should be tried by 
the court alone. 

The count system is retained and in addition a party may plead causes 
of action or defenses in the alternative in the same count or defense (§ 43 
(2)). General issues are not to be employed (§ 40); and there is a require- 
ment that many specified affirmative defenses be set forth as such (§ 43 
(4)). Pleas in abatement and pleas in bar may be pleaded together if de- 
sired, but the court may order the former to be tried first (§ 43(3)). Mo- 
tions are substituted for demurrers (§ 45). As has already been stated, 
bills of particulars may be required (§ 37), where allegations are wanting 
in detail. A liberal section on amendment permits the introduction of new 
parties, new causes of action, or new defenses; amendment to conform 
pleadings to proof; and abrogates the rule of such cases as Walters v. City 
of Ottawa® to the effect that an amendment after the statute of limitations 
has run, to supply a missing essential allegation, will not eliminate that 
defense. 

CONCLUSION 


Although some years will be required for the courts and the bar to work 
out interpretations of the new practice act in particular cases, the legal 
profession will have available at once a mass of judicial decisions in other 
states, as well as scores of articles and texts by able scholars. Hence the 
cost of the new act in litigation arising from uncertainty need not be as 

6° See Hinton, Equitable Defenses Under Modern Codes, 18 Mich. L. Rev. 717 (1920); 


Clark, Trial of Actions Under the Code, 11 Corn. L. Quar. 482 (1926); Cook, Equitable De- 
fenses, 32 Yale L. Jour. 645 (1923). 


6t See Susquehanna S. S. Co. Inc. v. Andersen & Co., 239 N.Y. 285, 146 N.E. 381 (1925), 
and the criticism of the decision in Clark, op. cit., supra, note 4, 430. 


62 See also § 48, setting forth various grounds for demurrer. These are similar to Rules 106- 
110 of the New York Civil Practice Act (1920). 


63 240 II. 259, 88 N.E. 651 (1909), discussed in 4 Ill. L. Rev. 344 (1909). 
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great as the predecessor code states have paid. Moreover, that cost will 
be further reduced by the care of the draftsmen in eliminating or modify- 
ing many troublesome provisions of the Code. 

Illinois has secured at one stroke the best modern practice act in the 
United States. The courts of the state thus have been given a great op- 
portunity to increase the efficiency of its judicia) administration, by in- 
terpreting the act with the same liberality and intelligence which its 
draftsmen have displayed. 
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THE PROVISIONS RELATING TO TRIAL PRACTICE 
IN THE NEW ILLINOIS CIVIL PRACTICE ACT 


Epson R. SUNDERLAND* 


HERE are six major subjects in the field of trial practice which 
have been substantially affected and improved by the new Civil 
Practice Act. 

The amalgamation of the rules for legal and equitable proceedings may 
be designated as the first of these. Inasmuch, however, as this is a subject 
which affects pleading more profoundly than trial practice, it can be more 
appropriately dealt with in the division relating to pleading, and is there- 
fore omitted here. 

The remaining subjects will be taken up as follows: (1) The Rule-Mak- 
ing Power, (2) Venue and Service of Process, (3) Summary Judgments, 
(4) Discovery before Trial, and (5) The Use of Juries. 


1. THE RULE-MAKING POWER 

The new Illinois Civil Practice Act departs from the immemorial tradi- 
tion of the state by conferring a very extensive rule-making power upon 
the Supreme Court. By this grant the Supreme Court is given authority 
to regulate the rules of pleading, practice and procedure in all courts of 
record in the state, except the Municipal Court of Chicago, but it is pro- 
vided that such regulation shall be supplementary to, not inconsistent 
with, the legislative provisions of the Act, which are set forth in 94 sec- 
tions. A schedule of 41 rules is attached, but although they received legis- 
lative approval as a part of the Act, they were expressly declared to oper- 
ate only as rules of court, subject to such suspensions or amendment by 
the Supreme Court as experience might show to be expedient. When, 
therefore, the Act goes into effect on January 1, 1934, the procedure of 
Illinois will be partly a legislative system and partly a court rule system. 

The method thus adopted is a familiar one for inaugurating and re- 
stricting judicial control of legal procedure. The English Judicature Act of 
1873 consisted of a statute of 100 sections with an attached schedule of 58 
rules.? The Connecticut Practice Act of 1879 was a statute of 34 sections 
which contained a provision that the judges of the superior court should, 
prior to its becoming operative, prepare and file a schedule of orders and 

* Professor of Law and Legal Research, the University of Michigan Law School. 
* §$§ 2 and 3. 2 36 & 37 Vict. c. 66. 
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rules necessary and proper to give it full effect. There were two or three 
hundred of these rules published in the Connecticut Practice Book. The 
New Jersey Practice Act of 1912 consisted of a statute of 33 sections with 
an attached schedule of 83 rules.* The New York Civil Practice Act of 
1920 consisted of a statute of 1578 sections, to which was added, under 
legislative authorization, a schedule of 300 rules not inconsistent there- 
with, drawn and promulgated by a convention whose membership was 
prescribed by the legislature.‘ The statute and rules were officially pub- 
lished together in 1921 under the title, The Civil Practice Act, and went 
into effect on October 1, of that year. 

The chief difficulty in such an arrangement comes in drawing the line 
between those matters which are to remain under legislative control and 
those matters which are to be turned over to the court to be regulated by 
rules. 

The English plan has been to limit as far as possible the active partici- 
pation of the legislature in the regulation of procedure, and to place the 
matter almost wholly under judicial control. In the Common Law Proce- 
dure Act of 1852,5 parliament enacted a complete code of procedure, but 
at the same time provided that the judges should retain full power to make 
any rules affecting pleading and practice that they might deem expedient, 
anything in the Act to the contrary notwithstanding. 

The English Judicature Act of 1873, following the same general theory, 
confined the legislative provisions almost entirely to matters of court or- 
ganization and jurisdiction. They consolidated the existing courts into a 
single court, established operating divisions, prescribed the judicial per- 
sonnel together with their tenures, duties, salaries and retiring pensions, 
fixed the jurisdiction and described how it should be administered, pro- 
vided for sittings and the distribution of business, defined the powers of 
subordinate court officers and left practically everything else to be regu- 
lated by rules. 

The American plan has been a very different one. Instead of drawing 
the line between the organization and powers of the court on the one hand, 
and its methods of operation on the other, and reserving legislative control 
over the former while delegating the latter to the judges, we have pro- 
ceeded upon the theory that not only should the legislature deal exclusive- 
ly with questions of jurisdiction and judicial organization, but also with 
the more fundamental principles of procedure. Rights are so largely de- 
pendent upon remedies, that our people have usually been unwilling to 


3 Laws of 1912, c. 231. 


4 Laws of 1920, c. go2 $15 & 16 Vict. c. 76. 
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surrender to the judges the power of determining the nature or scope of 
remedial processes, and have limited their authority to the regulation of 
operating details. 

It was upon this theory that the Connecticut Practice Act was drawn in 
1879, five years after the Judicature Act was adopted in England. The 
English act was entirely familiar to those who drafted the Connecticut 
legislation, and in many ways it served as a model. But the scope of the 
legislative provisions was much more comprehensive, and that of the rules 
much more restricted, than in the English act. The substance and form of 
pleadings and demurrers, joinder and change of parties, amendment of 
pleadings, employment of cross claims, use of attachment, manner of uti- 
lizing juries, and the granting of new trials, were all dealt with in the legisla- 
tive portion of the act. The rules, when added pursuant to the statute, 
regulated the admission of attorneys to practice, the time for doing various 
acts, the method of handling calendars, the mechanics of proceedings in 
court, costs and fees, the operations of receivers, the taking of depositions, 
findings by the court, hearings on damages, manner of preparing records 
and raising issues on appeal, and a large number of detailed rules of plead- 
ing supplementing those set forth in the statute, including a liberal supply 
of model pleading forms.° 

New Jersey, in 1912, followed the same system. The legislative portion 
of the Practice Act dealt with the more fundamental principles relating to 
pleading, parties, summary judgments, amendments, ‘new trials, and ap- 
peals, while the schedule of rules supplemented the details of practice in 
regard to the same subjects and provided suitable forms of precedents. 

The New York Civil Practice Act is much more elaborate than either 
the Connecticut or New Jersey act, and both the statutory provisions and 
the rules of court which accompany them are more numerous and more de- 
tailed. The distribution of material between statute and rules was obvi- 
ously made with at least some reference to the general theory that the 
more fundamental and controlling principles ought to be accorded greater 
permanency and stability by being placed in the statute, while the me- 
chanics of procedure should enjoy the advantage of more flexibility by 
being subject to adjustment under rules of court. But in the actual result 
a great deal of procedural detail found its way into the act. This was to be 
expected, for a legislature accustomed to exercise entire control over every 
phase of judicial procedure would be likely to view with alarm any bill 
which proposed too extensive a curtailment of its power. 

However, when once the step has been taken of dividing the field of 


® See the Connecticut Practice Book. 
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procedure between the legislature and the courts, the inevitable tendency 
will be to withdraw more and more matters of detail from the statute and 
include them in the rules. This process will proceed as rapidly as the pub- 
lic can be convinced that the courts can successfully deal with the problem 
of regulation. Already the profession in New York is preparing to urge a 
redistribution of procedural material. A Committee on Court Rules ap- 
pointed by the Association of the Bar of the City of New York has just 
issued an exhaustive report of 825 pages in which every section of the 
practice act has been analyzed with a view to determining whether it 
should be left in the act or should be transferred, in whole or in part, to the 
rules. The committee concludes that more than half of the sections in the 
act ought to be distributed among the rules of court, and an effort will be 
made at the next session of the legislature to secure the passage of an 
amended practice act consisting of 753 sections of the statute and 1346 
rules of court, instead of 1578 statutory sections and 301 rules. 

Illinois has followed the same course as Connecticut, New Jersey and 
New York. It has conferred substantial rule-making power upon the Su- 
preme Court while at the same time the major part of the field of proce- 
dure still remains under the control of the legislature. Every reform is a 
compromise. The tradition for statutory regulation, which had continued 


unbroken during the entire history of the state, was probably too firmly 
established to justify any attempt to entirely supplant it. 

Through the exercise of the limited power granted the court will be able 
to build up a technique for dealing with procedure through rules of court, 
and as the public becomes convinced of the court’s ability to make rules 
which will produce a business-like administration of justice, the legislature 
will be less reluctant to delegate fuller power. 


2. VENUE AND THE SERVICE OF PROCESS 
a) VENUE 

No subject in the field of judicial procedure has produced more widely 
divergent rules than that of the venue of actions. 

At the early common law every action was local. This was due to the 
necessity of finding a jury of triers who were familiar with the facts of the 
case and could render a verdict on their own knowledge, since no evidence 
was introduced before them. The jury were subject to attaint for a false 
verdict because they were the witnesses whose testimony, given in the jury 
room, was transformed directly into the verdict rendered. Qualified jurors 
could ordinarily be found only where the transaction occurred.’ 


7 Crook v. Pitcher, 61 Md. 510 (1883). 
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England passed from this theory of venue in which every action was 
local, to a theory in which no action was local. Order 36, Rule to of the 
English Rules now provides that “there shall be no local venue for the 
trial of any cause, matter or issue, except where otherwise provided by 
statute.’”’ But since the rule was originally enacted without the exception, 
as a part of the Judicature Act of 1875, it operated in that form to repeal 
the venue provisions in every Act of Parliament passed prior to that date, 
and the subsequent introduction of the exception in 1883 did not revive 
them.* The result is that practically any action can be commenced any- 
where, and its place of trial will be fixed by order in accordance with the 
balance of convenience.? 

In the United States we have proceeded upon the assumption that the 
place of bringing suit and the place of trial shall be the same, subject to 
special provisions for change of venue, and we have tried almost every 
conceivable principle of limitation in fixing that place by general rules. 

Obviously there is no essential jurisdictional matter involved in the 
question of venue, and the only consideration that ought ever to control is 
convenience. 

Assuming that the courts of all the counties of the state are equally well 
equipped to dispose of cases within their competency, and this would usu- 
ally be true, the points of incidence of the principle of convenience would 
be: (1) The convenience of the plaintiff; (2) The convenience of the de- 
fendant; and (3) The convenience of the witnesses. Each of these has ex- 
erted an influence in the framing of rules of venue, and since they are often 
mutually antagonistic, the results have been confusing. 

In general our laws have somewhat favored defendants as against plain- 
tiffs, on the theory, probably, that since the plaintiff controls the institu- 
tion of suit he might behave oppressively toward the defendant unless re- 
stricted. Accordingly, many statutes require transitory actions to be 
brought in the county of a defendant’s residence, which, of course, gener- 
ally serves his convenience. In other states this protection accorded to the 
defendant is subject to a limited right in the plaintiff to elect to enjoy the 
advantage of convenience so far as it may be done by suing in the county 
of his own residence, but no further. Since the principle of convenience is 
a sound one to employ, and it is impossible in any event to frame general 
rules which will always operate equitably as between the parties, either of 
these provisions has something to commend it. 

Illinois has heretofore failed to provide restrictions which would make 
venue even theoretically dependent upon anyone’s convenience. This has 


§ Buckley v. Hull Docks Co., [1293] 2 Q. B. 93. 





9 Order 36, rule 10, par. 2. 
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resulted from authorizing suit to be brought in any county where the de- 
fendant resided or might be found. Obviously the place where a defendant 
happens to be at the moment when a process-server hands him a copy of a 
summons, may have no relation whatever to the convenient trial of the 
action, and it may actually be, either through accident or design, the place 
of maximum inconvenience. The new Civil Practice Act has withdrawn 
the privilege of bringing suit in any county where the defendant happens 
to be found, although it still permits it to be brought where the defend- 
ant resides.'® But the place of plaintifi’s residence is not a basis for venue. 

To prevent juggling with venue by joining an additional defendant re- 
siding in some other county for the sole purpose of bringing the action 
there, good faith and probable cause in joining such defendant are made 
conditions upon which judgment may be rendered solely against defend- 
ants residing in such county." 

Convenience of witnesses constituted no basis for fixing venue under the 
former practice in Illinois, except in so far as this might result from the 
doctrine requiring local actions to be brought where the subject matter 
was situated. 


To facilitate such convenience any transitory action may hereafter be 
brought in the county “in which the transaction or some part thereof oc- 


curred out of which the cause of action arose.’’” This is a recurrence to the 
principle by which venue was fixed at common law when all actions were 
deemed to be local, but its use is optional, not compulsory. It will enable 
the convenience of witnesses to be served in cases where the evidence is 
largely available in the place where the facts occurred which constituted 
the cause of action or some part of it. 

Finally, local actions are definitely defined in order to remove any un- 
certainty regarding their identity." 


b) SERVICE OF PROCESS 


Process serving is one of the major revenue-producing activities con- 
nected with the courts. Where service by an officer is required, the aggre- 
gate amount of fees and allowances for mileage is very large, and in some 
of our cities the number of deputies who share in the proceeds of this tax 
on litigation is almost incredible. 

To withdraw this lucrative source of income from the army of official 
beneficiaries, by a general authorization of service of summons by private 
persons, would be a political task of the first magnitude. It was not at- 
tempted in the Illinois Civil Practice Act, but a slight step was taken in 
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that direction by the provision that service shall be made by the sheriff or 
coroner “unless the court shall order service to be made by some other 
person.’’** No restrictions or conditions are laid upon the court in connec- 
tion with the exercise of this power. What use will be made of it remains 
to be seen. 

As an aid to the prompt service of process, county boundaries no longer 
constitute any obstacle to the official process-server. But expensive jour- 
neys by officers to distant parts of the state are discouraged by means of a 
provision that mileage cannot be taxed as costs where an officer travels 
outside his county." 

Important changes in the provisions relating to the manner of service of 
process were also introduced. In making them the following principles 
were employed: Since service of process is absolutely vital to the exercise 
of jurisdiction by courts, and since this duty is to be performed by ad- 
ministrative officers with little or no training in the law, the procedure 
should be as simple and comprehensive as possible, described in language 
easy to understand and follow, subject to no limitations or distinctions 
which are not obviously essential, and should be conveniently applicable 
to the contemporary conditions confronting process-servers. 

To meet these requirements the confused, incomplete, and elaborately 
differentiated provisions scattered through different chapters of the stat- 
utes were replaced by a few simple sections which provided for: 

(a) Employment of the same methods of service, personal or by publi- 
cation, in all proceedings, whether legal or equitable. 

(b) An alternative method of personal service upon an individual, by 
leaving a copy at his usual place of abode with a person of the family of 
ten years or upward, explaining its nature to that person, and sending an 
additional copy to the defendant by mail to the same address." 

(c) A single method of personal service upon all private corporations 
by serving any officer or agent found in the county of venue, or, if no such 
person is found there, then by serving such officer or agent in any other 
county.'? The absurd requirement that an attempt be first made to serve 
the president is eliminated. 

(d) A single method of personal service upon all municipal or other 
public corporations by serving designated officers."* 

(e) A single method of personal service upon all receivers or trustees of 
incorporated companies by serving the receiver, trustee or any agent in 
the county of venue if possible, otherwise by serving him in any other 
county.*® 


4 § 6, '8,§ ro.  § 13. 7§ 17, 8 § 18. 19 § 19. 
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(f) The use of service by publication and mail against private corpora- 
tions, or their receivers or trustees where no officer or agent can be found 
in the county of venue.’° 


3. SUMMARY JUDGMENTS 


The common law system of procedure furnished a highly developed 
technique. for raising and trying issues of fact, but it provided no method 
for a preliminary determination as to whether the issues were real or fic- 
titious. Issues raised in pleadings were always appraised at their face 
value, and were all deemed equally worthy of a formal trial. As a result 
either party was always able, if he so desired, irrespective of the merits of 
his position, to compel his opponent to endure the delay and incur the ex- 
pense of a trial before a jury. 

When a pleading presents a disputed matter of fact, one party having 
asserted and the other having denied its truth, two questions are involved 

First, Is the dispute a real one? Second, If it really exists, how should it 
be decided on its merits? Obviously, if it is not a real dispute, and the 
evidence is all on one side, the case ought not to proceed to trial at all, for 
there is nothing to try. If this could be conveniently ascertained at an 
early stage, before time has been wasted in waiting for the case to be 
called, and before money and effort have been expended in the preparation 
and presentation of evidence, the efficiency of the courts as instruments of 
justice would be vastly increased. Particularly would this be true in re- 
gard to the collection of debts, where defendants have been able, for long 
periods, by denials which are wholly false and fictitious, to paralyze the 
arm of the law. 

Whether or not an allegation or a denial is made without any basis of 
fact can never be ascertained from the pleading in which it is found, for 
pleadings do not disclose the evidence upon which they rest. To determine 
that question it would be necessary to compel the pleader to disclose the 
evidence upon which he relies in making the allegation or denial. If, in 
such case, he is able to make a sufficient showing to indicate the existence 
of a bona fide dispute, the case should be set for trial; if he is not able to 
do so, the case should be ended then and there by the entry of a judgment 
in accordance with the undisputed facts. 

Now, it is a much simpler problem to determine whether a substantial 
dispute exists than to decide the dispute itself upon its merits. If the issue 
raised upon the pleading has no basis in fact, and there is no evidence upon 
which the allegation or denial can be legitimately predicated, its fictitious 
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character will immediately appear as soon as the pleader lays his cards 
upon the table. All that is necessary is a simple procedure for requiring a 
party, upon the demand of his opponent, to show what evidence he has in 
support of his position. 

The intense commercial activity which followed the industrial revolu- 
tion in England in the middle of the nineteenth century brought an in- 
sistent demand for a speedier method of dealing with actions based upon 
commercial paper. Business men were unwilling to submit to the delay 
and expense caused by the inability of the common law courts to quickly 
identify and summarily dispose of fictitious defenses. 

Accordingly, in 1855, Parliament passed the first English summary 
judgment act, which was entitled “An Act to facilitate the Remedies of 
Bills of Exchange and Promissory Notes by the Prevention of frivolous or 
fictious Defenses to Actions thereon.’’* The act provided that a notice 
should be indorsed upon the writ by which suit was commenced, to the 
effect that unless the defendant within 12 days obtained leave of court to 
appear, the plaintiff would be at liberty to sign final judgment for the 
amount claimed to be due on the bill or note, and that leave to appear 
could be obtained only on affidavit showing that there was a defense on 
the merits or that it was reasonable that the defendant be allowed to ap- 
pear. 

This was an absolute reversal of the common law theory that a de- 
fendant had a right to set up and go to trial upon any issue he pleased, and 
that the genuineness of his defense could not be questioned in advance of 
the trial itself. Under this statute the plaintiff was presumed to have a 
valid claim when suing on a bill or note, and the defendant was presumed 
to have no bona fide defense whatever. This presumption against the de- 
fendant could be removed only by producing sufficient evidence by way of 
affidavit to show the probable existence of a good defense. 

The essential feature of this procedure was the withdrawal of the right 
to raise issues and bring them to trial without first making preliminary 
persuasive proof of the existence of the facts upon which they were based. 

Both the mechanism of English summary judgment procedure, and the 
scope of its operation, have undergone extensive development since the 
device was first employed in 1855. 

The remedy has been broadened to apply to any action for the recovery 
of a debt or liquidated demand payable in money arising upon a contract, 
express or implied, or on a bond or contract under seal, or on a statute 
(other than for a penalty) or on a trust, and to any action by a landlord 
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against a tenant for the recovery of the possession of land, and to any ac- 
tion for the recovery of possession of specific chattels.” 

The legal presumptions which originally sustained the prima facie 
validity of the plaintiff’s demand and the prima facie lack of any defense, 
have been removed, and the plaintiff is now required to establish a prima 
facie case by swearing to the truth of his claim, and to raise a presumption 
against the existence of any defense by stating his belief that there is none. 
Upon this basis there at once arises a prima facie right in the plaintiff to a 
final judgment in his own favor, and the defendant can prevent the imme- 
diate entry of such a judgment only by a disclosure of evidence sufficient 
to show that there are facts which either constitute a good defense on the 
merits or which ought to entitle him to defend at the trial. 

The experience of England with this summary procedure demonstrates 
the amazing fact that the vast majority of cases brought into court involve 
no real issues at all. What the plaintiff ordinarily wants is only the aid of 
the court in enforcing an undisputed claim. In the year 1931 there were 
5.434 summary judgments rendered in the King’s Bench Division as 
against only 1,240 judgments rendered after the trial of issues.” 

Illinois has long had an authorized statutory practice which superfi- 
cially resembles the summary procedure here described.** But it lacked 
the indispensable element necessary for identifying fictitious defenses, 
namely, a preliminary showing of the evidence upon which the defendant 
claimed to rely. Instead of being required to make such a disclosure of 
evidence, the defendant or his agent or attorney was permitted to file a 
sworn statement in the form of a conclusion that “he verily believes the 
defendant has a good defense to said suit upon the merits,” with a specifi- 
cation of its nature. This is practically useless as a means for ascertaining 
whether or not the defendant has a bona fide defense. A party who feels 
justified in carrying his refusal to pay a debt so far as to force his creditor 
to bring suit against him, will usually find it easy to persuade himself that 
there are good grounds for the refusal, particularly when assisted by the 
ingenuity of counsel. Such an affidavit was hardly more effective as a pro- 
tection against fictitious defenses than the signature of counsel which the 
common law required to be attached to the plea. 

The new Civil Practice Act has given Illinois a summary judgment pro- 
cedure much superior to that in England.’** The cases coming within its 
scope are essentially the same. Some of its operative features are some- 

2 Order 14, rule 1; Order 3, rule 6. 


23 Civil Judicial Statistics, England and Wales, 1931, Table IX, p. 16. 
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what different because the Illinois court organization has no officers cor- 
responding to the English masters who largely administer the summary 
judgment procedure by personal conference with solicitors representing 
the parties. Other features of the Illinois procedure are distinct improve- 
ments upon the English model. 

The English summary judgment practice has an element of unfairness. 
While the defendant may be required to make a full disclosure of his evi- 
dence in order to avoid a summary judgment, the plaintiff is required to 
make no such disclosure in order to obtain one. If made equally by both 
parties, disclosure of evidence would put neither one at a relative disad- 
vantage, while a one-sided disclosure might often prove seriously damag- 
ing. 

An English plaintiff risks nothing in demanding a summary judgment. 
His showing of merits consists only of swearing to the truth of the material 
facts constituting his claim, without disclosing the evidence by which he 
expects to establish them. If the application for a summary judgment 
fails, he is in no worse position to go on with the case than if he had not 
made it. But the defendant is not so fortunate. If the case proceeds to 
trial he is in the position of one who plays against a hand which he has 
never seen after having exposed his own hand to the inspection of his 
opponent. 

This differential in favor of the plaintiff has been removed in the Illinois 
Civil Practice Act. The plaintiff can no more obtain a summary judgment 
without disclosing evidence of the merits of his claim, than the defendant 
can prevent its entry without a similar disclosure regarding his defense. 
Each one must set forth by affidavit the facts upon which he replies, stat- 
ing them not by way of conclusions but in a form suitable to offer in 
evidence, with the further showing that the affiant, if sworn as a witness, 
could testify competently thereto. If all the facts are not within the per- 
sonal knowledge of one person, two or more affidavits must be used. And 
copies of all documents relied upon must be attached to the affidavit.” 

Should necessary facts be personally known only to persons who are un- 
available or hostile to the party filing the affidavits, this situation may be 
shown therein and the court may then deal with the matter as may be 
fair and just, by allowing a continuance for obtaining affidavits, or by 
ordering the submission of interrogatories or by the taking of deposi- 
tions.”7 

The requirement of a fully mutual disclosure of the same kind from both 
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parties, follows the practice in New York**and Michigan,*”as it has been 
developed in those states through a broad experience of a number of years. 

But the new Illinois act, while requiring mutuality of disclosure, falls 
short of the New York rule in regard to mutuality of remedy. In Illinois it 
is only the plaintiff who is authorized to ask for and obtain a summary 
judgment, while in New York either party may do so. This is a recent de- 
velopment in that state, where the remedy has undergone a remarkable 
expansion under the active direction of Presiding Justice Edward R. 
Finch, of the Appellate Division, First Department.*° 

New York has also radically extended the scope of the remedy by mak- 
ing it available in actions for unliquidated damages for breach of con- 
tracts, for foreclosure of liens or mortgages, for specific performance of 
contracts, and for accounting. In all of these actions it may be necessary 
to take testimony to determine the amount of the judgment or the proper 
terms of the decree, and it is of course entirely possible to do so. The ex- 
perience of New York in expanding the use of this highly effective modern 
remedy should receive the close attention of the profession in other states. 
Chicago lawyers will doubtless be particularly interested in the results ob- 
tained in New York City. 


4. DISCOVERY BEFORE TRIAL 


The Civil Practice Act has delegated to the Supreme Court, in the 
broadest terms, full authority to regulate the entire field of discovery be- 
fore a trial by rules of court.** Such discovery may be had by requiring the 
listing and submission of documents, by requesting admissions of facts, or 
by the taking of depositions. The schedule of rules attached to the act 
provides a complete procedural mechanism, of the most liberal type and 
of the widest scope, for obtaining discovery by each of these methods.* 

No system of pleading used in any English-speaking country has ever 
furnished an adequate basis for preparation for trial. 

In order to properly prepare to meet the case which will be presented 
against him, a party must have information of two kinds. First, he must 
know what material facts his opponent will undertake to establish or deny, 
and second, he must know what evidence will be employed for that pur- 
pose. The pleadings give very inaccurate information as to the first of 

** Rule 113 of the Rules of Civil Practice. 

*? Rule 30, Revision of 1931. 


© Amendment of June 15, 1933. See Summary Judgment Procedure, by Hon. Edward R. 
Finch, 19 Am. Bar Ass’n. Jour. 504-508 (Sept. 1933). 


3 § 58. 3 Secs. 103 (rule g), 104 (rule 10) and 105 (rule 11). 
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these matters, and they give no express information at all as to the 
second. 

A pleader is never required to prove or even to attempt to prove all the 
allegations in his pleading. He cannot, of course, introduce evidence upon 
any matter not alleged, but he may assert in his pleading whatever facts he 
chooses without any regard to the actual possibility of proof. All or any 
of his allegations may be entirely without evidentiary foundation, and the 
other party may find at the trial that he has laboriously marshalled his 
forces to meet an attack either purely imaginary or much less extensive 
than he was led to believe. 

Denials may be made with similar disregard of the truth. There is no 
way of ascertaining from the pleadings whether or to what extent issues 
are raised for the purpose of really contesting the truth of allegations, or 
for the purpose of concealing the real point of attack, or with the deliber- 
ate design of embarrassing the other party by forcing him to produce 
evidence in support of matters not actually in dispute. 

Fictitious issues of any of these types cannot be identified by anything 
less than a disclosure of the evidence which the pleader has at his com- 
mand, but this is a matter with which the pleadings themselves do not 
deal. 

Even in regard to the issues which are presented fairly and in good 
faith, the requirement that the pleadings shall contain only generalized 
statements and denials of so-called ultimate or material facts, without any 
indication of the nature of the proof by which they are to be supported, 
enormously diminishes their value as a basis for preparation for trial. It 
is the evidence that will be introduced against him which a party must be 
prepared to meet, and the pleadings give very little indication as to what 
that will be. Allegations of promises, for example, may be proved in many 
ways,—by letters, conversations, telephone messages, telegrams, personal 
conduct, or acts, of persons claimed to have been agents either by authori- 
zation or ratification. It is frequently impossible to adequately prepare to 
defend such cases unless one has some information as to the nature of the 
proof to be offered in their support. 

Neither the English common law nor English equity, made any sub- 
stantial contribution to this problem of supplementing the pleadings with 
further information sufficient to make the trial a well-organized presenta- 
tion of the merits of the case instead of a contest in which each party at- 
tempts to overwhelm his opponent by unexpected attacks from ambush. 
Bills of particulars and the profert of deeds sometimes offered a modicum 
of relief, but they served chiefly to demonstrate the need for a radical im- 
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provement in the system. Equity did nothing at all, for its bills for dis- 
covery, as well as interrogatories which it authorized in bills for relief, re- 
lated only to the evidence which the pleader himself sought in order to 
establish his own case, not to the evidence of his adversary which he would 
be required to meet at the trial. Discovery in equity was only available 
for attack, never for defense. 

In ordér to give the parties a better opportunity to prepare for trial, 
and thereby make litigation more of a business risk and less of a lottery, 
statutes have been enacted in most states improving the methods and en- 
larging the scope of discovery before trial. Illinois has heretofore occupied 
a position about midway between the most progressive and the least pro- 
gressive states. It has allowed the taking of depositions of witnesses in 
chancery with considerable liberality,** but aside from the depositions of 
witnesses resident in other counties, or about to leave the state or unable 
to attend court, almost nothing has been done to facilitate discovery in 
actions at law,*4 although a rather broad use of interrogatories has been 
permitted in the Municipal Court of Chicago.* 

The new Civil Practice Act gives Illinois a discovery practice second to 
none in the United States. 

Discovery of documents is the first major division of the new procedure. 
This may be had on motion without any affidavit, which makes an order of 
allowance available practically as a matter of course unless special cause 
be shown to the contrary.** When the order is made, the documents relat- 
ing to the matter in issue are to be listed by descriptive titles in two sched- 
ules: (1) consisting of those which the party is willing to produce, and (2) 
consisting of those which he is not willing to produce, with a statement of 
the reasons on which his objection is founded. All documents listed in 
schedule 1 may be inspected and copied at any convenient time, with 
penalties for unreasonable refusal.’7 Documents in schedule 2 may be in- 
spected or copied only on special order made on motion of the party seek- 
ing inspection, with penalties for failure to obey the order.** No document 
not listed shall be admissible at the instance of the party failing to list it, 
and neither those documents listed in schedule 1 which are not produced, 
nor any documents listed in schedule 2, shall be prima facie admissible at 
the instance of the party listing them.*° Supplementary lists may be subse- 


33 Til. Cahill’s Rev. Stats. (1931), c. 51, § 24. 

34 Tll. Cahill’s Rev. Stats. (1931), c. 51, §§ 25-26. 

35 Ill. Cahill’s Rev. Stats. (1931), c. 37, § 420. 

% § 103 (rule g) (1). 

37 § 103 (rule g) (2). 39 § 103 (rule g) (4). 

38 § 103 (rule g) (3). 4° § 103 (rule g) (5), (6). 
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quently filed. Any party may move at any time for an order to produce 
any specified documents, or for an order that any other party file affi- 
davits showing what has become of any documents formerly in his posses- 
sion.” 

Subsection (1) of the foregoing rule, so far as it provides for an order and 
a listing of documents, substantially follows English Order 31, Rules 12, 
13. Subsections (3) to (7), dealing with the inspection of the two classes of 
documents, providing penalties for obstructing the discovery, prohibiting 
a party who fails to list or produce a document from using it as proof in his 
own behalf, and permitting supplemental lists, have been added as con- 
venient auxiliary provisions to make the proceeding more effective, but 
they do not appear in the English Order. Subsections (8) and (9) substan- 
tially follow Rule 140 and Section 328, respectively, of the New York 
Civil Practice Act of 1921. Subsection (10), providing for stay of proceed- 
ings, pending compliance with an order, is taken from Michigan Rules 
(Revision of 1931) Rule 40, Section 6. The entire Rule provides a fully 
articulated procedure for discovery of documents. 

Discovery by request for the admission of specific facts, or of the genu- 
ineness of specific documents, is the second main feature of the new pro- 
cedure. 

This practice substantially follows English Order 32, Rules 2 and 3. It 
has been used in New York since 1921,*3 and in Michigan since 1931.44 Its 
purpose is not only to discover facts but to save expense by substituting an 
admission for formal proof. 

Discovery by deposition is the third and most important branch of the 
discovery procedure provided by the new Civil Practice Act. 

In regard to the method by which discovery by deposition is to be ob- 
tained, the Illinois Act is much superior to the present English rules. 

In England, discovery cannot be had by means of depositions taken on 
oral examination, but the only method available is by submitting written 
interrogatories to the parties whose testimony is wanted.‘ 

The use of written interrogatories is a very ineffective way of obtaining 
information from hostile parties, for several reasons. In the first place, it 
gives the interrogated witness full advance notice of the questions to be 
answered, and an opportunity to study the effect of various possible an- 
swers and to frame responses in such a way as to reveal as little as possible 
which will be injurious to the deponent. For this reason the interroga- 

# § 103 (rule g) (8). # § 103 (rule g) (9). 

43 New York Civil Practice Act, §§ 322 and 323. 

44 Michigan Court Rules (1931) rule 42, §§ 1 and 2. 

48 Order 31, rule 1. 
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tories tend to become excessively numerous and detailed, in order to fore- 
stall the deponent’s attempts to conceal or evade. In the second place, the 
method is far less searching than an oral examination, for all the questions 
must be drawn in advance and the line of questioning cannot be shifted 
and changed, as the examination proceeds. No one can possibly foresee 
what the answers to a set of interrogatories are to be, and advantage can- 
not therefore be taken of the disclosures and suggestions which they con- 
tain for the purpose of developing further inquiries. In the third place, 
the interrogatories indicate, both by what they contain and by what they 
omit, the extent of the interrogator’s knowledge, thereby aiding the de- 
ponent to conceal his case by enabling him to suppress all references to 
matters respecting which the examiner appears to be ignorant. 

Many American states have imposed this limitation upon the method 
of discovery, and it has everywhere proved unsatisfactory for the reasons 
above suggested. 

The new Illinois Civil Practice Act permits the use of either written 
interrogatories or an oral examination, and further provides that in case 
the deponent is hostile he may be examined as though under cross-ex- 
amination.** This enables the party seeking discovery to use whatever 
method seems best adapted to his purpose, and puts at his command the 
most effective device there is for bringing out the truth. 

In regard, also, to the persons affected by it, the discovery offered by the 
new Illinois Act goes much beyond the English rules. Only the parties to 
the action can be subjected to discovery examinations in England.‘7 Such 
a limitation undoubtedly reduces the effectiveness of the procedure as a 
general means for obtaining pre-trial information relative to the issues. 

In Illinois, however, not only the parties but witnesses in general are to 
be subject to examination before trial.** This makes it possible to call 
witnesses while their memories are fresh and before they have been pri- 
vately interviewed or coached by counsel, and to put them on record re- 
garding their observations and impressions. Such testimony is most likely 
to conform to the truth, and the depositions will make it difficult for wit- 
nesses to vary their stories after pressure has been brought to bear upon 
them by interested parties. 

A considerable number of states have authorized this practice, making 
ordinary witnesses subject to discovery examinations, and in some of 
them the practice is quite commonly employed.“ 


 § ros (rule 11) (1). 47 Order 31, rule r. 48 § 105 (rule 11) (1), (2). 


49 See Ragland, Discovery before Trial, 50-53, showing that New Hampshire, Missouri, 
Ohio, Kentucky, Nebraska, Indiana and Texas authorize and use the practice of obtaining dis- 
covery from ordinary witnesses. 
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Where a corporation is a party, and as such is to be subjected to a dis- 
covery examination, it is the rule in England that the particular officer or 
agent who shall be examined for that purpose is to be designated by order 
of the court.’° In many of our states the statutes undertake to specify in 
detail the officers or other persons who may be so examined. Where there 
is a general right to examine ordinary witnesses, no specifications would be 
of any value, and in such states none is found.* Illinois expressly grants 
the unrestricted right to examine witnesses notwithstanding they are offi- 
‘ cers, agents or employees of corporate parties to the action, by a provision 
that in such cases “‘the testimony of one or more of its officers, directors, 
managing agents, or employees, which is relevant, may be taken.” 

Finally, in regard to the scope of the subject matter open to discovery 
before trial, there has been in the past a great deal of reluctance to allow 
either party to prosecute inquiries into the facts of his opponent’s case by 
means of discovery examinations. Under the old equity practice discovery 
was available for attack but not for defense. No party could be compelled 
to disclose his own evidence; he could only be forced to tell what he knew 
about the case of the party seeking the discovery.** 

This limitation, which largely destroys the usefulness of discovery as a 
means of preparation for trial, is still adhered to under the English rules,* 
although both Ontario and Quebec have abandoned it.** It is still adhered 


to in New York, Washington,’’ New Jersey,** Connecticut,°? and South 
Carolina.” 


On the other hand, a number of states have abolished this restriction 
entirely, and permit discovery to be used freely to obtain information re- 
garding either the case of the examiner or that of his adversary. Among 
these are Alabama," Indiana,” Iowa,®? Kentucky, Louisiana,®> Massa- 


S° Order 31, rule 5s. 3 § 105 (rule 11) (2). 

5 Ragland, Discovery before Trial, 42. 53 Wigram, Discovery (1842), § 347. 

54 Order 31, rule 1, note at 518 (Annual Practice, 1933). 

ss Ontario Rules of Prac., rule 327; Quebec Code of Civ. Proc. Curran (1922), § 286. 

% Civil Prac. Act, § 288; Oshinsky v. Gumberg, 176 N.Y.S. 406 (1919); Kimball v. Budd 
Co., 212 N.Y.S. 404 (1925). In Michigan, which took its discovery provisions from New York, 
the court has refused to follow the narrow construction given by the New York courts. Nestle 
v. Fleming, 262 Mich. 417, 247 N.W. 709 (1933); Vincent v. Van Blooys, 263 Mich. 312, 
248 N.W. 633 (1933). 

57 Wash. Rem. Comp. Stats. Ann. (1922), § 1226; Hill v. Hill, 126 Wash. 560, 219 Pac. 18 
(1933). 

88 Wolters v. Trust Co., 65 N.J.L. 130, 46 Atl. 627 (1900). 

89 Pub. Acts of 1931, c. 252, § 6o1a. 

6 People’s Bank v. Helms, 140 S.C. 107, 138 S. E. 622 (1927). 

& Ala. Michie’s Code (1928), § 7764. 63 Towa Code (1931), § 11185. 

* Ind. Burn’s Ann. Stats. (1926), §§ 564-5. 6s Ky. Carroll’s Code (1927), § 606 (8). 

*s La. Dart’s Ann. Prac. Code (1932), arts. 347-8. 
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chusetts,“ Missouri,°’ Nebraska,“* New Hampshire, Ohio,’® Texas,” and 
Wisconsin.” This is the group in which Illinois has been placed by the 
new Civil Practice Act. 


5. THE USE OF JURIES 


Several important improvements have been made in connection with 
the use of juries. 

In the first place, instead of making the jury the normal means of trial 
in an action at law, to be employed unless affirmatively waived, the situ- 
ation has been reversed by the Civil Practice Act, and the case will pro- 
ceed without a jury unless one of the parties affirmatively makes a de- 
mand for it.73 This, of course, fully protects the right of jury trial, but it 
will undoubtedly result in a gradual decline in the use of juries. 

The jury is a very expensive luxury. The care with which it must be 
protected from facts supposed to mislead it, is the cause or the excuse for 
most of the subtleties of that extraordinary incubus upon the administra- 
tion of justice, the modern law of evidence; the jury’s ignorance of the law 
is the occasion for those elaborate technical instructions which judges give 
to juries and which constitute such prolific sources of error and reversal; 
and the jury’s susceptibility to dramatic and emotional appeal is perhaps 
the chief stimulus to the unprofessional practices, in and out of the court 
room, which cause so much public criticism of the bar. 

An additional inducement to waive the jury will be found in the aboli- 
tion of the requirement that in non-jury law cases propositions of law 
should be submitted to the court and passed upon, as an indispensable basis 
for review, and that the court should, on the request of either party, make 
findings of fact which would have the force and effect of a jury’s verdict.” 
The new Act provides that such findings of law or fact shall not be neces- 
sary under any circumstances, either to support the judgment or as a basis 
for review.’ Their preparation always involved both difficulty and risk, 
for error might easily be introduced by the mere failure to adequately 
state, with technical accuracy, the principles of law which were actually 
employed or the facts which were actually proved. Under the new proce- 


® Mass. Gen. Laws (1932), c. 231, § 61. 

*7 Mo. Rev. Stats. (1929), § 1753. 

*§ Neb. Comp. Stats. (1929), §§ 20-1246, 20-1247. 

°9 N.H. Pub. Laws (1926), c. 337, § 1. 

7 Ohio Page’s Ann. Gen. Code (1926), § 11526. 

™ Tex. Vernon’s Complete Stats. (1928), arts. 3738, 3769. 

? Wis. Stats. (1931), § 326.12. 74 Old Practice Act (Rev. Stats. c. tro), § 61. 
3 §$ 64. 8 § 64 (2). 
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dure the parties will be entitled to whatever judgment can be shown to be 
proper as a matter of law on the basis of the facts actually established. 

In the second place, the use of instructions has been made more effective 
and less hazardous, by requiring the judge to instruct the jury in writing 
in the form of a continuous and connected statement, and by giving the 
parties the right, out of the presence of the jury, to examine the instruc- 
tions which the court proposes to give, and to make any objection or sug- 
gestion regarding them before the jury is charged. This will enable the 
court to remove errors in instructions before they reach the jury, instead 
of correcting them afterwards by destroying the verdict and ordering the 
case tried again. Furthermore, the Act declares that all errors in instruc- 
tions not pointed out or preserved before the jury retires from the bar, 
will be deemed waived.” 

In the third place, the enormous economic waste involved in ordering a 
new trial as a remedy for error in the refusal of the court to direct a ver- 
dict, has been eliminated, by authorizing the entry of a judgment in such 
cases for the party who ought to have had a verdict directed in his favor.’ 

At common law the only cure for such an error was a new trial. Since a 
judgment could be entered only upon a verdict, it was impossible, after 
the verdict had been rendered for the wrong party, to enter a judgment 
for the right party. Although it was already established before one jury 
that a party was entitled as a matter of law to a judgment, it could not be 
given to him until he again established the same right before another jury, 
whereupon the second jury would be directed by the court to do what the 
first jury ought to have done. In such a case, both juries would be only 
judicial puppets, because there was no issue of fact for them to decide, but 
the law, prohibited the court from acting in any way except through the 
formal agency of a jury. 

Such a useless and expensive ritual, merely to preserve the appearance 
of regularity, is out of place in a modern judicial system, and a number of 
states have enacted statutes authorizing either the trial or the reviewing 
court, in case a motion for a directed verdict has been erroneously over- 
ruled, to enter a judgment for the party entitled to it without going 
through with the empty gesture of a new trial. Among these states are 
Massachusetts,”* Minnesota,’?? Michigan,*® and Pennsylvania.* Illinois 
has now joined this group. These statutes are constantly used, and enable 

% § 67. 

77 § 68 (3). 79 Stats. 1927, § 9405. 

78 Laws, 1900, c. 236. 8° C. L. 1929, § 14531-2. 

8: Pa. Purdon’s Ann. Stats., Permanent Ed., title 12, §§ 681, 682. 
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the court, in every case of doubt, by overruling the motion or by 
reserving its decision thereon (the latter being the method employed in 
the New Civil Practice Act), to get the benefit of the jury’s verdict 
before discharging it, and then to give the question raised by the 
motion such careful consideration, with the aid of counsel, as the case 
demands. If, after such a study, the court is of opinion that the motion 
was or should be properly overruled, judgment will be entered on the 
verdict, while if satisfied that the motion was well founded, the court will 
enter a judgment contrary to the verdict. All the materials are present for 
finally disposing of the case either way, and no new trial will be necessary. 

One of the amazing decisions of the United States Supreme Court was 
a decision in which, by a vote of five to four, the Pennsylvania statute 
authorizing this practice was held to contravene the Seventh Amendment 
to the United States Constitution preserving the right of trial by jury. 
This was the case of Slocum v. New York Life Ins. Co.,®’ in which a power- 
ful and convincing dissenting opinion was written by Justice (now Chief 
Justice) Hughes, and concurred in by Justices Holmes, Lurton and Pit- 
ney. While this decision still precludes the use of the remedy in the fed- 
eral courts, it has never been followed by any of the state courts, none of 
which have considered that it interfered with trial by jury in the slightest 
degree.*} In fact, as shown by Ezra R. Thayer," while it provides a more 
realistic procedure, it is in effect nothing but an adaptation of the well- 
recognized common law practice of taking the verdict of the jury with 
leave reserved to enter a verdict for the other party if the court should be 
of opinion that he was entitled to it as a matter of law. 


REMEDIES OMITTED 


Two admirable remedies were proposed in the draft of the Act which 
was presented to the legislature, both of which were stricken out in the 
course of the debates. 

One was an adaptation of the Wisconsin practice relative to special ver- 
dicts, following generally the English practice. Its purpose was to offer a 
substitute for the general verdict, which makes it necessary to give the 
jury general and often intricate instructions on the law, and which gives 
no specific indication as to how the jury decided particular questions of 
fact. 

The other was a provision authorizing declaratory judgments. This has 

* 228 U.S. 364, 33 Sup. Ct. 523 (1912). 

53 See Bothwell v. Boston Elevated Ry. Co., 215 Mass. 467 (1913); Stryker v. Montoursville 


Borough, 57 Pa. Sup. Ct. 100 (1914); Kernan v. St. Paul City Ry. Co., 64 Minn. 312,67 N.W. 
71 (1896). 


"463 Univ. Pa. L. Rev. 585 (1914). 
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become common practice in more than half the states and has proved to be 
an extremely useful and elastic remedy. Its rejection by the Illinois legisla- 
ture is the more surprising because it followed closely upon the notable 
decision of the United States Supreme Court in Nashville, Chattanooga and 
St. Louis Ry. v. Wallace,*’ holding, after years of agitation both in and out 
of Congress, and after many adverse obiter dicta by the Supreme Court 
itself, that a case or controversy, within the meaning of the grant of ju- 
dicial power by Article 3 of the United States Constitution, could be pre- 
sented by a proceeding brought solely to obtain a declaration of rights. 


8 288 U.S. 249, 53 Sup. Ct. 345 (1933). 





THE NEW ILLINOIS CIVIL PRACTICE ACT 


CHARLES E. CLARK* 


ASSAGE of a new practice act controlling the civil procedure in the 

courts of the State of Illinois is an event of major importance not 

only in the jurisprudence of the state but also in the procedural 
history of the nation. The wave of reform of court procedure, which orig- 
inated in New York in the middle of the last century and spread to a ma- 
jority of the states, seemed to have dispelled itself some years ago so far 
as major changes in an entire state code were concerned. Recent proce- 
dural developments have been limited in the main to the perfection of 
special devices such as the summary judgment, the declaratory judgment 
and discovery before trial." The adoption of a new practice in one of our 
great states is therefore notable particularly when that state is the one 
long regarded as the outstanding stronghold of the ancient forms—the ex- 
ample to which law professors might still point of the enduring importance 
of common law pleading.’ 


The invitation of the editors of the University of Chicago Law Review 
to comment upon this new Act has caused me not a little trepidation. One 
not immediately familiar with local practice cannot warn bench and bar 
of pitfalls so well as can local authors. The clear statement already pub- 
lished in this review and the announcement of at least one new and author- 
itative book on the Act by authors not only highly competent, but at least 


* Dean, Yale University School of Law. 


' The adoption of a new civil practice act in New York in 1920, effective in 1921, which was 
most disappointing in its limitations, does not call for modification of the text. For citations 
concerning the history and effect of this act see my book on Code Pleading (1928), 25-27. 
Changes in Michigan, Pennsylvania, and New Jersey have been more extensive, ibid. 21, 22; 
E. R. Sunderland, The New Michigan Court Rules, 29 Mich. L. Rev. 586 (1931). 


?“Tt is an old story how Lord Chief Justice Russell felicitated the lawyers of Illinois forty 
years ago, when he was guest at a Chicago reception, on the fact that their state had provided 
the only park in the world for the preservation of ancient species of pleading and procedure.” 
Illinois Procedure Goes Modern, 17 Am. Jud. Soc. J. 40 (1933). This is not, however, a char- 
acterization entirely fair and there is much in the statement of ex-Chief Justice Floyd E. 
Thompson to the Illinois lawyers that they had been practicing ‘‘code practice” ever since they 
practiced law. Rep. Ill. St. Bar Ass’n, 1932, 269. In fact the former provision, Ill. Rev. St. 
1931, c. 110, § 40, for transfer of a case from law to chancery or vice versa, where a party has 
misconceived his remedy, may turn out to have been as broad as the new provision in C. P. A. 
Sec. 44 (2), discussed below. 
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partly responsible for its drafting, will supply this need of the profession.* 
I concluded, therefore, that I should attempt rather some appraisal of the 
Act against the general background of procedural reform in this country 
and England. I realize even here the danger of criticism which may not be 
justified in view of local conditions of which I am not informed. What may 
have been a wholly justifiable compromise in view of political or other 
difficulties may strike an outsider, not familiar with the campaign strate- 
gy, as unfortunate. The published history of the legislative movement is 
unfortunately all too brief. We are told that at least four different drafts 
were prepared.‘ * Two of the earlier ones have been available’ as well as 
the report of the discussion before the state bar association. All of this, 
however, leaves much to be desired in any attempt to learn the complete 
story. One wonders, for example, why the quite satisfactory and simple 
provisions for the declaratory judgment, now so thoroughly established 
as a desirable procedural device, were omitted from the statute apparently 
at the last moment.’ But after all it may be worth while to consider the 
Act apart from the necessities of the moment attending its passage and in 
the light of its long-time value. 

It should be said at once that the Act contains many and most valuable 
procedural improvements. Thus the liberal provisions for joinder of ac- 


tions, including joinder of parties and of causes of actions and the pleading 
of counterclaims, which provide for practically unlimited joinder within 
the bounds of trial convenience, are as enlightened as any in the country 
and compare favorably with the English rules. The sections providing for 
waiver of jury trial by failure to make claim therefor, for summary judg- 


3A. E. Jenner, Jr., and Walter V. Schaefer, The Proposed Illinois Civil Practice Act, 1 
Univ. Chi. L. Rev. 49-71 (1933); Illinois Civil Practice Act Annotated, O. L. McCaskill, edi- 
tor, and Messrs. Jenner and Schaefer, associate editors, announced for December 1, 1933. 

4 See Jenner and Schaefer, op. cil., supra, note 3. 


5 The draft, Proposed Consolidated Civil Practice Act, submitted by the Committee on 
Judicial Administration of the Illinois State Bar Association for the consideration of the bench 
and bar, hereinafter called Original Draft; and the bill presented to the Legislature in 1933, 
Senate Bill No. 350, hereinafter called the Bill. 


6 Rep. Illinois St. Bar Ass’n, 1932, 316-326. 


7 The provisions appear as Section 30 of the Original Draft and Section 58 of the Bill and 
are discussed by Jenner and Schaefer, op. cit., supra, note 3. Meanwhile the United States Su- 
preme Court, by consenting to review a Tennessee declaratory judgment and affirming its 
yalidity, had removed the last obstacle (occasioned by earlier expressions of the same court) 
to the complete acceptance of the remedy. Nashville, Chattanooga & St. Louis Railway v. 
Wallace, 288 U.S. 249, 53 Sup. Ct. 345 (1933); 1 Univ. Chi. L. Rev. 132 (1933); 46 Harv. L. 
Rev. 850 (1933); 31 Mich. L. Rev. 710 (1933); 42 Yale L. Jour. 974 (1933). 
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ments,* and for examination of parties and discovery of documents before 
trial are admirable, as are the more liberal rules regarding service of proc- 
ess and the speeding up of the time for returning process and securing re- 
view and the system of control and of restriction of the granting of con- 
tinuances. The various steps taken towards simplification of appellate 
practice—teferred to hereinafter more at length—are, if not revolutionary, 
at least steps in the right direction. So is also the grant of certain, although 
unfortunately incomplete, rule-making authority to the Illinois Supreme 
Court. Making all due allowances, however, for substantial gains, one 
cannot avoid regret that an act in many ways so extensive in character 
and so upsetting to the present settled habits of bench and bar did not 
go still further to establish an outstanding system of practice. Members 
of the profession will now find that they must adjust themselves to an 
essentially new procedure. There would have been no additional hard- 
ship in going the complete distance in the way of reform. 

A major difficulty, it is feared, will be found in the gingerliness, not to 
say timidity, with which the draftsmen have approached the fundamental 
question of the abolition of forms of action and the union of law and eq- 
uity. In their basic enactment they seem to say that only the nomen- 
clature of the forms of actions is dispensed with, while separate procedures 
in law and equity are to be maintained. On the other hand, provisions 
later for free joinder of all sorts of claims and for the shifting of actions 
from one docket to another are at war with such a purpose. The conflict 
in point of view contains seeds of much trouble. One can hope that the 
Illinois judiciary will ignore the blind provisions as to the abolition of 
forms and will achieve a simplified procedure through whole-hearted ap- 
plication of the joinder rules. Unfortunately experience elsewhere teaches 
us that the weight of past practice and precedents usually holds the courts 
back from giving early and complete effect to practice reforms. The an- 
nounced rules ought to be the ideal, abreast if not ahead of the actual ex- 
perience. In the present instance, however, a bold judiciary must be relied 
on to go further than do the legislators. 


§ The provisions for summary judgment (sections 57, 102), good as far as they go, are still 
overrestricted in the kinds of actions to which they apply, in the lack of definite authority to the 
court to decide questions of law on the summary proceedings, and in the lack of authority to 
grant such judgments to defendants. See Finch, Summary Judgment Procedure, 19 Am. Bar 
Ass'n. Jour. 504 (1933); Clark and Samenow, The Summary Judgment, 38 Yale L. Jour. 423 
(1929). The motion to dismiss by the defendant on affidavit showing release, Statute of 
Frauds, etc. of C. P. A., § 48, is taken from New York practice and is also desirable, though 
apparently defendants rarely seek summary action. 
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In this connection the thoroughgoing statements of the original New 
York Code of 1848, the model for the practice in a majority of states, 
should be compared with the new Illinois provisions. That Code, as 
drafted by David Dudley Field and his associates, provided: 


The distinction between actions at law and suits in equity, and the forms of all such 
actions and suits heretofore existing, are abolished; and there shall be in the state, 
hereafter, but one form of action for the enforcement or protection of private rights 


and the redress or prevention of private wrongs, which shall be denominated a civil 
action.® 


Whereas Section 31 of the Illinois Act states that: 


Neither the names heretofore used to distinguish the different ordinary actions at 
law, nor any formal requisites heretofore appertaining to the manner of pleading in 
such sections respectively, shall hereafter be deemed necessary or appropriate, and 
there shall be no distinctions respecting the manner of pleading between such actions 
at law and suits in equity, other than those specified in this Act and the rules adopted 
pursuant thereto; but this section shall not be deemed to effect in any way the sub- 


stantial averments of fact necessary to state any cause of action either at law or in 
equity. 


In the first statute the announced purpose is to blot out the distinctions 
between the actions and achieve one single form; in the second it is only to 
dispense with the necessity of names and formal requisites, but with the 
vitally important exception that separate actions at law and suits in equity 


exist and only the distinction in the manner of pleading is abolished. 

Moreover in Section 44 (2).of the Act there is a reference to “the law 
docket” and ‘“‘the equity docket” and provision is made for transferring an 
action from one to the other, although:in Rule 13 (Section 107) the clerk is 
directed to maintain apparently a single trial court docket upon which ap- 
pear all the cases. Section 1 makes the Act applicable, with certain speci- 
fied exceptions, to “‘all civil proceedings, both at law and in equity,” while 
Section 9 (3) revivifies that grand old anachronism, “actions for injunc- 
tions to stay proceedings at law’’ which, appropriately, ‘‘shall be brought 
in the county in which the proceedings at law are had.’’*° 

On the other hand, Section 38 and Section 44 (1) of the Act provide for 
the filing of all counterclaims, including recoupments and cross-bills in 
equity; while the latter section also authorizes the joining of “any causes 
of action, whether legal or equitable or both,” and provides that legal and 
equitable issues may be tried together where no jury is employed. Section 


9 N.Y. Laws, 1848, c. 379, § 62. For the present form of the statute see N.Y. Civil Practice 
Act, Art. 1, § 8, and Clark, Code Pleading (1928), 46, 47. 
© Under code practice, such injunctions (always suggesting an undignified contest between 


separate arms of the same sovereign) are unnecessary, except perhaps in contests with tribunals 
of other states or countries. 
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43 provides for the filing of claims or defenses in the alternative and in- 
cludes a reference to equitable defenses." It seems clear that in these sec- 
tions it is expected that equitable and legal claims and defenses shall be 
considered in the same action and apparently in the same cause of action” 
and, where a jury is waived, shall be tried together. When these provisions 
are coupled with that in Section 64 for automatic waiver of trial by jury 
upon failure to make seasonable claim therefor, a fairly complete amal- 
gamation may be obtained if the separate law and equity dockets can be 
conveniently forgotten or subordinated to the purpose of achieving unity. 

Amalgamation of law and equity and abolition of forms of action is of- 
ten objected to on the grounds that legal and equitable remedies are in- 
herently different and that our law of rights grew out of our law of rem- 
edies. This is true but not particularly apt or pertinent to the problem 
how to get the issues in our modern cases most quickly and effectively 
before the court. The daily grist of a trial court is composed largely of 
contract and negligence cases wherein it little boots anyone to puzzle over 
the ancient distinctions among debt, covenant, account and assumpsit, 
general and special, or between trespass and case. In the more involved 
cases concerning our complex commercial life involving corporations and 
business trusts, debenture bonds and trust receipts, receiverships and re- 
organizations, and new and unprecedented state and federal legislation, 
there is little occasion, at the issue-formulating stage of the case, to go back 
on historical excursions. Moreover where a judge is sitting without a 
jury, as he does more and more when dockets become crowded and jury 
waiver automatic, it is not going to help him much in deciding whether or 
not to issue or continue an injunction to recall that once on a time there 
was an historic struggle between Coke and Ellsmere in which equity tri- 
umphed. It is true that occasionally at the trial such historical study may 
be apt and pertinent; but it should be made only when it is of actual im- 
portance. So the difference in form of trial between equity and law, so 
much emphasized by our pleading pundits, may at times engage the 
court’s attention and call for a real determination after a claim for jury 
trial is actually made. There is no occasion to consider this or others of 
these historical difficulties as forming iron limitations within which the 
pleadings must be held for fear of the occasional case which at trial may 

™ Subsection 4 of § 43, in requiring the affirmative pleading of various defenses including 
fraud, makes no express distinction between equitable and legal defenses. 


The advertisement for the new Illinois Civil Practice Act Annotated (see supra, note 3) 
states that there will be forms of a complaint in which legal and equitable claims are joined in 
the same suit without working a merger, and forms of complaints where a joinder does work a 
merger, affecting trial by jury. 
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present the question. Too much fear has been expressed of dangers which 
in most cases will not arise at all and which can be met and disposed of 
without difficulty when they do arise. Thus the remote danger that a 
possible litigant may at some time be deprived of his jury trial right by a 
failure of the court to perceive some of the historical connotations of his 
case is too unsubstantial a basis to justify ancient formalism in pleading 
in all cases. 

One must admit that the treatment of the union of law and equity in 
the state of its origin has not been designed to make the system seem at- 
tractive elsewhere. But it cannot be too strongly emphasized that it was 
not the system but the resistance to it which has led to the unfortunate 
situation in New York. In the classic phrase of Chief Justice Winslow of 
Wisconsin: “The cold, not to say inhuman, treatment which the infant 
code received from the New York judges is matter of history. They had 
been bred under the common-law rules of pleading and taught to regard 
that system as the perfection of logic, and they viewed with suspicion a 
system which was heralded as so simple that every man would be able to 
draw his own pleadings. They proceeded by construction to impart into 
the code rules and distinctions from the common-law system to such an 
extent that in a few years they had practically so changed it that it could 
hardly be recognized by its creators.”** Even within comparatively recent 
years the Appellate Division of the First Department in New York City 
has been dismissing cases because brought, as the court thought, by mis- 
take, either “at law” or “in equity,’’ when the dismissal meant only be- 
ginning the case over again in the same way in the same court." But for 
many years the Appellate Division courts of at least three of the four 
New York departments had arrived at a sensible and workable interpreta- 
tion of the Code, and this now seems to be the case in the First Depart- 
ment also under the leadership of the present able presiding judge, whose 
understanding attitude towards procedural matters makes his influence 


"8 McArthur v. Moffett, 143 Wis. 564, 567, 128 N.W. 445, 446, 33 L. R. A. (N.S.) 264, 266 
(1911). 

"4 See discussion in Clark, The Union of Law and Equity, 25 Col. L. Rev. 1 (1925); Clark, 
Code Pleading (1928), 47 ef seg. particularly cases cited in note 36 on p. 50, also p. 70, and 
p. 182, note 156; also cases in Clark, 1 Cases on Pleading and Procedure (1930), 505-591, 
notably cases cited on 526. See also Walsh, Equity (1930), 96-131; Walsh, Merger of Law and 
Equity under Codes and Other Statutes, 6 N.Y.U. Law Rev. 157 (1929); Cook, Equitable De- 
fenses, 32 Yale L. Jour. 645 (1923); Clark, Trial of Actions under the Code, 11 Corn. L. Q. 482 
(1926); Rothschild, 27 Col. L. Rev. 258, 262-265 (1927); 37 Yale L. Jour. 654, 661-666 (1928). 
The contrast may be shown by Poth v. Washington Sq. M. E. Church, 207 App. Div. 219, 201 
N.Y.S. 776 (1923) from the first department, with Port v. Holzinger, 212 App. Div. 124, 208 
N.Y.S. 287 (1925) from the second department. 
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most potent for efficient court administration.’* Meanwhile in many, and 
apparently most, of the code states, including those as widely separated 
as Connecticut and California, a simple and effective system has been 
worked out where the pleading stage of trial is not controlled by the an- 
cient separation of law and equity."® Often where the amount of litigation 
warrants it a mere division of trial calendars into jury cases and court or 
jury-waived cases is a business-like means of classification preparatory to 
assignment for trial; but no other or different distinction is necessary or 
should be made. 

Any attempt to preserve the ancient distinctions is therefore an effi- 
cient trouble-maker rendering the procedure uncertain, and, where really 
enforced, leading to anomalous results in the dismissal of cases, disgrace- 
ful to any system which purports to administer justice.'? It may be hoped, 
therefore, that the Illinois judges will seize on the opportunity afforded by 
the joinder provisions, referred to above, to avoid such a result. 

The hesitation shown by the legislators in approaching this vital prob- 
lem goes back to the Original Draft of the Bar Association, where these 
provisions, though somewhat different in wording and arrangement, con- 
tained substantially the final limitations."* Another guarded change of 
similar import was, however, subjected to restrictions only while the drafts 
were under consideration. The Original Draft in Section 24 contained the 
provision, taken from code practice, that actions ‘“‘may be brought in the 


*s Compare his leadership in extension of the summary judgment, Finch, op. cit., supra, 
note 8. 

"© See articles cited in note 14, supra. Among many authorities the following are examples, 
White v. Lyons, 42 Cal. 279 (1871); Thiel v. Miller, 122 Wash. 52, 209 Pac. 1081, 26 A.L.R. 
523 (1922); Rath v. Wilgus, 110 Neb. 810, 195 N. W. 115 (1923); Bisnovich v. British America 
Assur. Co., 100 Conn. 240, 248-250, 123 Atl. 330, 341-2 (1924); Gest v. Gest, 167 Atl. 909 
(Conn. 1933) (saying that where a jury is present the better practice is to submit all issues to 
it, the court upon their findings to grant the proper relief). Where, however, the parties are 
definitely at odds as to whether a trial by jury may be had as of right, the court must decide 
the question looking to the nature of the issues and the historical mode of trial. Rey v. Moore, 
85 Conn. 159, 82 Atl. 233 (1912). 


17 See the New York cases referred to in note 14, supra, and compare Glaser v. Columbia 
Laboratories, Inc., 167 Atl. 201 (N.J. 1933) (partial assignment ‘‘unenforceable at law’’); San 
Giacomo v. Oration Inv. Co., 143 Atl. 329 (N.J. 1928) (‘‘legal’’ question as to whether com- 
plainant might collect interest on an overdue mortgage debt not within the jurisdiction of chan- 
cery ). 

'8 Section 33 of the Original Draft provided: ‘‘No distinctions of form need be observed be- 
tween the different ordinary actions at law, and there shall be no further distinctions of form 
between actions at law and suits in equity than those indicated in this act and the rules adopted 
pursuant thereto.” A final paragraph of the same section contained the substance of what is 
now Section 44 (2) providing for the transfer of actions between “law docket” and “equity 
docket.”’ In fact the wording of the Act here is more general than that of the Draft. The latter 
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name of the real party in interest,” and, to avoid all question, there was 
added “‘or in the name of the holder of the legal title to the right asserted 
or in the names of both.”’ This explicit statement avoided the difficulty 
experienced in some of the early code cases, where the courts, misled by 
the word “real,” held that only a beneficial owner might sue and thus re- 
fused recovery to an assignee for collection only. The true construction, 
however, that no change in fundamental rights was intended by the code 
reform and that anyone having a recognized jural right might sue’® has 
long been generally established and was affirmed in this provision. But 
it was omitted by the Bill before the legislature, which contained only the 
former law that the assignee and owner of a non-negotiable chose in action 
may sue in his own name, and this was later amended to include the former 
statutory requirement in full” so that such a plaintiff ‘“‘shall in his pleading 
on oath, allege that he is the actual bona fide owner thereof, and set forth 
how and when he acquired title.’** Thus is reenacted the harsh Illinois 
rule that an assignee for collection only cannot sue.” There seems no rea- 
son why the simple and convenient business practice of transferring 
claims merely for the purpose of collection should be objected to, or why 
the courts should be placed in the position of aiding a defendant in making 
a highly technical defense. The Original Draft was much to be pre- 
ferred.” 

An advantage claimed for the new Practice Act is that it does away with 
“blind pleadings.’’4 This apparently is to be achieved under various sec- 
tions requiring the pleadings to be specific, notably, Section 40, which 
also does away with the general issue. Carrying out this plan Section 35, 


authorizes the transfer of ‘‘any action or counterclaim in equity” on the “law docket” and of 
“any action or counterclaim at law’’ on the “chancery docket,” while the former permits the 
transfer of “any cause of action or counterclaim.”’ The Bill and the Act are identical. For a 
protest made by a member of the bar against even a limited change, see Illinois State Bar Ass’n 
Rep. 1932, 321. But protests from the bar as to changes in established practice must unfor- 
tunately always be expected. Compare Sunderland, The English Struggle for Procedural Re- 
form, 39 Harv. L. Rev. 725 (1926); Clark, Code Pleading (1928), 27, 35. 


19 See Manley v. Park, 68 Kan. 400, 75 Pac. 557, 66 L. R. A. 967, 1 Ann. Cas. 832 (1902) 
overruling Stewart v. Price, 64 Kan. 191, 67 Pac. 553, 64 L. R. A. 581 (1902). But see Brown 
v. Ginn, 66 Ohio St. 316, 64 N. E. 123 (1902). Cf. Clark, Code Pleading (1928), 96, roo. 

20 Tl. Rev. St. 1931, c. 110, § 19. * Civil Practice Act, § 22. 

2 Gallagher v. Schmidt, 313 Ill. 40, 144 N. E. 319 (1924) reversing 231 Ill. App. 168 (1923). 

23 Like provisions in the same section control action for the subrogee, the action to be 


brought “either in the name of, or for the use of the subrogee,”’ an expression reminiscent of 
common law pleading. 


24 Jenner and Schaefer, op. cit., supra, note 3. Compare Sunderland, The Civil Practice Act 
of 1933 (introduction to the Act in Cahill’s Revised Statutes, 1933). 
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like the original New York Code, provides that a party by verifying his 
own pleadings may force all later pleading to be supported by oath. One 
may perhaps doubt whether the purpose in mind has been achieved in the 
Act and further how desirable it in fact is. It may be recalled that the 
first fruit of the agitation for pleading reform in England was the adoption 
of the Hilary Rules of 1834. The man primarily charged with the drafting 
of these rules was quite naturally that pleading master, Stephen, whose 
crime it was that he made common law pleading seem simple and attrac- 
tive. His view of reform was to have more, much more, and stricter plead- 
ing. Hence the Hilary Rules limited very greatly the effect of the general 
issue and called for precise and specific allegations and denials. At no 
time in the history of our law has pleading been as technical or as difficult 
or destructive of the rights of innocent litigants as in the decade or two 
after these rules were adopted and before changes going in the opposite 
direction were made. Professor Holdsworth in a notable article has point- 
ed out some of the results upon our law in bringing alive old technicalities 
and in turning the current of even substantive law into ancient and arbi- 
trary channels.’> We are not likely to repeat that experience for the reason 
that we, unlike Baron Parke and his colleagues, lack the courage of our 
convictions so that we will not penalize a pleader by the only effective 
sanction there is for such rules, namely, loss of the case. Such a harsh 
penalty for ignorance, carelessness or, perhaps more often, justifiable un- 
certainty is properly abhorrent to our sense of justice. At most we may 
occasionally—very occasionally—attempt to apply the ineffective punish- 
ment of taxing extra costs,”* but generally we shall only spend time and 
energy in a profitless endeavor to perfect the written record, or to exhort 
the parties to do so, while they successively, though not concurrently, re- 
sist our efforts. 

The fact of the matter is that such an attitude represents an attempt 
to assign to the formal pleadings a role they are actually not fitted to fill. 
It is true that the code ideal was to “plead the facts,’’ but in experience 
this was the least successful part of the code reform.”’ The parties will not 


*s Holdsworth, The New Rules of Pleading of the Hilary Term, 1 Camb. L. Jour. 261 
(1923). Cf. Reppy, The Hilary Rules and Their Effect on Negative and Affirmative Pleas 
under Modern Codes and Practice Acts, 6 N.Y.U. L. Rev. 95 (1929). 


* The Illinois provision, C. P. A. § 41, seems singularly weak; ‘‘such reasonable expenses 

. . as may have been actually incurred by the other party, by reason of such untrue plead- 
ing.” The difficulty and usual impossibility of enforcing a penalty under such a rule may be 
perceived. 


27 Cf. Cook, Statements of Fact in Pleading under the Codes, 21 Col. L. Rev. 416 (1921); 
Clark, The Complaint in Code Pleading, 35 Yale L. Jour. 259 (1926). 
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reveal their entire stories until the time comes when such revelation is 
necessary and worthwhile. That in the usual case is at the actual trial or, 
when the modern procedural short cuts of summary judgment, examina- 
tion, and discovery are used, it is at the affidavit or examination stage of 
the proceedings.”* At these times the whole case will be brought out be- 
cause here failure of a party to disclose is followed by loss of the case. The 
pleadings in reality are only the more or less standardized and formal 
statements which define broadly the ultimate boundaries of the litigation. 
They are important and helpful in so doing, for they permit of early sort- 
ing and classification of types of cases preparatory to disposing of them 
quickly and efficiently. Here in fact is probably the greatest opportunity 
for advance in effective law administration—increased use of sorting 
techniques looking to more effective case disposition. The summary judg- 
ment and the other new devices are first steps which should be followed 
by careful study and test of others. The pleadings in addition provide the 
formal basis for the ultimate judgment and thus define the limits of its 
later application both on appeal and as res judicata. They are important, 
but they are not the evidence or the proof of the case and efforts to make 
them a substitute therefor seem doomed to futility. Generally in this 
country, therefore, the attempts to do away with the use of the common 
counts in the complaint, or to dispense with the general denial or to make 
the verification of pleadings of any real significance in the case have not 
succeeded. 

Hence while admonition to pleaders to set forth their facts precisely 
may be not out of place in a code as counsels of ideals to be followed and 
as aids to making the pleadings more effective for their actual purposes, 
yet time-tried and effective short cuts such as the common counts and the 
general denial should not be frowned upon. Nor should the courts be com- 
manded to waste much effort in polishing up the formal allegations. 
Rather should they be encouraged to devote their attention to the applica- 
tion of the modern substitutes for the time-consuming trial, and to ex- 
tend the usefulness of the summary judgment and other like devices. 

The explicit direction in the Act that certain named defenses, such as 
payment, release, fraud, and the like, must be affirmatively pleaded sensi- 
bly carries out this view and removes the manner of raising these issues 
from the uncertainty which often surrounds them in code practice.” 

28 See supra, note 8. 


29 C. P. A. § 43. The catch-all phases at the end, referring to defenses ‘which by other 
affirmative matter seeks to avoid the legal effect of or defeat” the plaintiff's case (a perfect cir- 
cle—affirmative defenses must be pleaded as affirmative defenses) and defenses “likely to take 
the opposite party by surprise” are not illuminating; though perhaps some generality is called 
for here to give the court scope to apply the rule to analogous cases. 
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Other desirable pleading changes incorporated in the Act cannot be dis- 
cussed in detail. They include clear provisions as to the office and effect 
of the prayer for relief;3° authority for pleading in the alternative;** for 
pleading together defenses to the jurisdiction, in abatement and in bar;* 
and for entering split judgments for or against various of the parties;* 
and, with respect to amendments, the continuance and extension of the 
Act of 1929, which did away with an unusually illiberal earlier rule re- 
stricting their grant.*4 The provision abolishing demurrers is in line with 
modern reform, but it is doubtful if the purpose is achieved by merely 
substituting a motion therefor. The English practice of the ‘‘objection in 
law,” which is heard before the trial only when the court concludes that a 
decision upon it will substantially dispose of the whole action,’ is prefer- 
able since it does away with the dilatory results of an extra stage of argu- 
ment and ruling, not determinative of the case. The motion unfortunately 
does not avoid this chief objection to the demurrer. 

On matters of appellate review, the Act is limited to improving the 
mechanics of review and does not introduce any innovations beyond the 
usual rules of most states. In fact the improvements here adopted should 
have been made before as they correct technicalities which were needlessly 
encumbering Illinois appellate procedure. 


With respect to the jurisdiction or scope of appellate review no change 
is made. As to cases which go from the appellate court to the Supreme 
Court, the former by issuing a certificate of importance may still certify 
questions to the highest court, while that court may order the inter- 
mediate appellate tribunal to send a cause to it for review by “leave to 
appeal,”’ equivalent, except for the name, to the former certiorari.* 

The primary change in method is to substitute a broader appeal for the 


3° § 34, providing that the prayer for relief does not limit the relief, except in cases of default, 
thereby avoiding a pitfall of many codes which limit the relief ambiguously to the case where the 
defendant has not answered. Clark, Code Pleading (1928), 179-187. The Illinois section also 
makes provision designed to protect a party against prejudice by reason of surprise on claims 
for other relief. 

3 §§$ 34 and 43 (2); also §§ 23, 24 as to joining parties in the alternative. 

# § 43 (3). 


33 § so. This is usual under code practice, but this statute contains special provisions avoid- 
ing the discharge of a joint contractor by a judgment against his co-contractor. 

34 Laws 1929, p. 578, Rev. St. 1931, c. 110, § 39. For the previous rule which was based on 
a narrow construction of cause of action and which effectively prevented even slight amend- 
ments after the statute of limitations had run, see N. & G. Taylor Co. v. Anderson, 275 U.S. 
431, 48 Sup. Ct. 144, 72 L. Ed. 354 (1928); 36 Yale L. Jour. 852 (1927); 22 Ill. L. Rev. 309 
(1927); 4 Ill. L. Rev. 344 (1909). 

3s English Rules under Judicature Act, Order 25, Rules 1-4. 


% Tllinois C. P. A. §§ 75, 77, 78: § 110 (rule 16). 
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former methods of review, notably the appeal and the writ of error.*’ It 
has been unfortunate that these two methods, largely overlapping but the 
exact limits of which have not been wholly clear,* should have existed to the 
confusion of bench and bar, and the attempted simplification is most de- 
sirable. Unfortunately since certain specific actions are not changed by 
the Act, there may still be cases where the older forms of review must be 
employed, and there is even a possible constitutional question whether 
writ of error can be abolished or its identity changed or lost.*® It is to be 
hoped, however, that these difficulties can be met in such way as not to 
limit the real reform intended. 

Another important step has been taken in connection with the record on 
appeal. Formerly the preparation of the record was a serious and difficult 
if not disastrous matter for appellants. A sharp distinction was recog- 
nized between the record proper (the old common law record) and the 
transcript of proceedings in the trial itself, usually called a “certificate of 
evidence” in equity and a “‘bill of exceptions” in common law proceedings. 
It was often not clear when a paper should be in the record and when in the 
transcript, but if counsel made a mistake, the document was not regarded 
as before the court even though it appeared in some other place in the ap- 
peal record.*® All distinctions between parts of the record are now abol- 
ished and all documents before the court on appeal may hereafter be con- 
sidered by the court for all purposes.‘ 

Important practical changes have been made with reference to findings 
of fact. Heretofore the statute has required the Appellate Court, where it 
finds any facts different from those found by the trial court, to make a 
formal recital in its final order of the facts found. Now it is also stated 
that this court’s final order shall not be reversed by the Supreme Court 


37 Illinois C. P. A. § 74 et seq. 


38 The distinctions which have existed between the appeal and the writ of error are sum- 
marized in Dodd and Edmunds, Illinois Appellate Procedure (1929), § 180. The appeal was in 
many ways a simpler and more flexible proceeding which must be promptly taken and bond 
given; while the writ was a new action brought by parties perhaps not of record and without 
giving bond, any time within two years. The new plan is an attempt to unite the advantages of 
each with a much shorter period than the old writ—ninety days—but subject to some exten- 
sion by the court for cause. C. P. A. § 76. The time allowed for appeal still seems substantial, 
if not excessive. 

39 T am indebted to my former colleague, Mr. Walter F. Dodd, of the Chicago bar, for many 


suggestions as to the effect of the new Act on appellate procedure. He is, of course, not respon- 
sible for the use I have made of them nor for my conclusions. 


4° Frank v. Chicago, 216 Ill. 587, 75 N. E. 213 (1905); Jenner and Schaefer, op. cit., supra, 
note 3, 67. 


“Tl. C. P. A. § 74 (2). 
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for failure to recite such facts if they sufficiently appear in the opinion or 
in the order or from an examination of the two.” Thus is avoided a re- 
versal for this technical mistake not affecting substantive rights. It is 
further provided that in cases tried without a jury no special findings of 
fact by the trial court are necessary to support the judgment or decree.** 
This is particularly valuable as changing the rule previously applied in 
chancery cases that the decree must recite every fact necessary to support 
it, a rule placing the burden of supporting the decree upon the court mak- 
ing it, and hence upon the successful party, whereas the burden of making 
the record on review ought to be on the person launching the attack. 

In general, however, no change has been made in the power of the ap- 
pellate tribunals to review facts. This means, as heretofore, that the Ap- 
pellate Courts have broad powers to review facts, limited somewhat in 
jury cases, and that the Supreme Court has like powers in all chancery 
cases and in cases coming to it directly but not in cases coming from the 
Appellate Courts.‘4 The matter of the extent of the review of facts is a 
troublesome one in appellate procedure generally, but in view of the 
general scope of the new Act it is not surprising that no change was at- 
tempted. Moreover, the attitude expressed in the Act against a complete 
amalgamation of law and equity indicated that the old chancery review 
would be preserved. This is unfortunate. There seems no reason, except 
the historical one which should no longer be determinative, why review of 
jury-waived cases and review of chancery cases should differ. Not only is 
the resulting confusion unnecessary, but such a distinction has unfortu- 
nate results beyond the appellate courts in tending to induce the trial 
courts to enforce the division even back at the stage of pleading and be- 
fore it is clear that there will be a trial, much less an appeal. The rule 
adopted in many, though not all, the code states, of a chancery review 
limited just as is a legal review, seems preferable.‘ 

Whether American courts should go further and attempt to dispense 
with the distinction between fact and Jaw is a real problem. The distinc- 
tion is a most unmanageable one, since there is no clear cut line between 


#C,. P. A. § 89, extending Rev. St. 1931, c. 110, § 119. 
43 C. P. A. § 64, subdivisions (2) and (3). 


44C. P. A. § 92 (b); Dodd and Edmunds, Illinois Appellate Procedure (1929), c. 29, and 
especially § 1114. 

48 See New Mexico, Code 1915, §§ 4197, 4507; Fraser v. State Sav. Bank, 18 N. M. 340, 137 
Pac. 592 (1913); Meriden Trust and Safe Deposit Co. v. Miller, 88 Conn. 157, go Atl. 228 
(1915); Berry v. Merrill, 161 Atl. 34 (N.H. 1932). But see Carroll v. Bullock, 207 N.Y. 567, 
101 N. E. 438 (1913); Campbell v. Gowans, 35 Utah 268, 100 Pac. 397, 23 L. R. A. (N.S.) 414, 
1g Ann. Cas. 660 (1909). 
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the two concepts; and appellate practice is confused and uncertain be- 
cause the reviewing court seems often to take jurisdiction or not, as it 
chooses, and only rationalizes the result by applying the label of law or 
fact as it needs.** On the other hand, even without constitutional limita- 
tions on review of facts, all courts of review properly wish to avoid the 
regular examination of testimony taken below. The trier of facts who has 
observed the witnesses can decide such questions better than the ap- 
pellate tribunal, and the sheer drudgery facing the latter courts to no good 
purpose is persuasive agreement for some limitation. But a more realistic 
formulation of the test should be made, unless, indeed, we are prepared to 
adopt the English system where the appeal is a rehearing and not a search 
for error. Much is to be said for this plan which, in the first instance, at 
least as applied to the English Court of Appeals,‘ calls for an examination 
of the entire case below with additional testimony if necessary with the 
objective of entering whatever judgment the case requires.** Along with 
this should go, however, the simple English system of not having the 
formal and formidable printed record, but of furnishing the appellate 
court with special copies of all documents together with the trial judge’s 
notes of the evidence (and more rarely a transcript of the evidence).*’ 
Such simplicity is most desirable; it may be prevented by «ppeal fees from 
fostering improper appeals. It seems, however, not yet at least in line 
with American conceptions of review. 

Two provisions of the new Act do, however, look somewhat in the di- 
rection of the English position and may well be watched with much inter- 
est. One is the authority to the reviewing court to “give any judgment 
and make any order which ought to have been given or made.”’*° The 
other is the power to grant amendments and receive further testimony in 


The Illinois experience in applying the distinction is apparently similar to that in other 
Jurisdictions. Dodd and Edmunds, Illinois Appellate Procedure (1929), §§ 1111-1113. Cf. Sun- 
derland, The Scope of Judicial Review, 27 Mich. L. Rev. 416 (1929); Tyler, The Finding of 
Facts in Connecticut, 4 Conn. Bar Jour. 265 (1930) and suggestion to the Connecticut Judicial 
Council of a modified form adopted from the English system. Second Report, Conn. Jud. 
Council (1930), 94-101. For discussions of the meaning of fact and Jaw, see articles by Cook 
and Clark cited supra, note 27. 

47 The ultimate appeal to the House of Lords is made cumbersome, expensive, and difficult. 
See next note. 

48 Clark, English Appellate Procedure, 39 Yale L. Jour. 76, 86 (1929). Cf. Sunderland, op. 
cil., supra, note 46. 

49 Ibid. See also Sunderland, The Problem of Appellate Review, 5 Tex. L. Rev. 126, 139-148 
(1927); 3 Univ. Cin. L. Rev. 1, 14-23 (1929). 


8° C. P. A. § 92 (d) also authorizing orders of partial reversal, partial new trial, remittur, 
etc. 
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the reviewing court.** This power has been granted in a few American 
jurisdictions and, while usually sparingly exercised as yet, may be the 
means of avoiding an unfortunate and unnecessary further trial of a case. 

In the outstanding authority on Illinois appellate procedure, the au- 
thoritative volume by Messrs. Dodd and Edmunds, is a fine plea for a 
complete study of appellate review in that state with a view to extensive 
reform.’ It is obvious that the plan of the draftsmen of the Act has been 
more modest, and that more extensive reform must be postponed, while the 
technical defects are being corrected by the Act. Moreover, though the 
general problem is troubling many American states and some have tried 
revamping of their systems, yet study and solution are still mainly in the 
future.s* We may hope for much more expert advice on these matters, in 
the future, but pending this the more limited objective of the Illinois Act 
is understandable and justifiable. 

In general summary one may say that the new Act, because of its 
specific reforms and because of the possibilities for flexible construction 
and enlightened application which it affords, deserves the support of 
Illinois bench and bar. It corrects many specific defects and blemishes of 
Illinois practice, and in some of its provisions, notably those on joinder of 
actions, it offers means of achieving an unusually advanced system of civil 
procedure. 


5*C. P. A. § 92(a)-(d). The testimony may be received “‘where evidence has been erroneous- 
ly excluded or where there has been an omission of proof at the trial of some facts, which, under 
the circumstances of the case, may subsequently be proved without involving any question for 
a jury and without substantial injustice to either party. 

5? Scott, Fundamentals in Procedure (1922) 160, 161, 167; Albertsworth, Procedural Re- 
form, 7 Corn. L. Quar. 327 (1922); Clark, Code Pleading (1928), 36, 512; 38 Yale L. Jour. 398 
(1929); 32 ibid. 506 (1923). For statutes as to taking testimony on appeal see Cal. Stats. of 
1927, 583, C. C. P. § 956a; Kan. Rev. Stat. (1923), 60-3316; Mass. Gen. Laws (1921), c. 231, 
§ 125; R. I. Gen. Laws (1923), c. 339, § 30; 16 Cal. L. Rev. 500 (1928); 3 So. Cal. L. Rev. 351 
(1930); Hummel v. Muller, ro2 Cal. App. 474, 283 Pac. 87 (1929); Bankers Mtg. Co. v. Dole 
130 Kan. 647, 287 Pac. 906 (1930); Haynes v. Greene, 46 R. I. 32, 134 Atl. 853 (1926); 36 Yale 
L. Jour. 570 (1926). 

53 Dodd and Edmunds, Illinois Appellate Procedure (1929), c. 37, especially § 1435. 


54 Compare the various suggestions and the limited change finally adopted in Connecticut. 
Second Report of Conn. Judicial Council (1930) note 46, supra; Beers, Appeals and The New 
Rules, 6 Conn. Bar Jour. 12 (1932). See also other citations in notes 46, 48, and 49, supra; 
Third Report of Michigan Judicial Council 1933, Appendix: Study of the Organization and 
Operation of Courts of Review by Curran and Sunderland, 51-246; Dodd, The Problem of 


Appellate Courts, 6 Am. L. Sch. Rev. 681 (1930); Sunderland, Intermediate Appellate Courts, 
6 ibid. 613 (1930). 





THE POLICE POWER AND ECONOMIC 
RECONSTRUCTION 


Ray A. Brown AND Howarp L. Hatt* 
I 


EARLY thirty years ago Professor Ernst Freund published his 
well-known work, “The Police Power.’ Like all of Professor 


Freund’s writings, it was closely analytical, exhaustive, and 
scholarly. Examining the concept of the police power, he defined it as 
“the power of promoting the public welfare by restraining and regulating 
the use of liberty and property.’* The noted author’s discussion of the 
police power was necessarily bifurcate. There was the problem on the one 
hand of the objectives Jegally to be comprehended under the broad gen- 
eral purpose of promoting the public welfare, and on the other, of the pri- 
vate interests restricted or abolished in the attainment of the broader so- 
cial end. To the first part of the problem Professor Freund devoted over 
one-half his work. Police power objectives were placed in two general 
categories, first, the protection of so-called “primary social interests,”’ the 
safety, order, and morality of the community; and second, the advance- 
ment of economic interests, that is, the control by the state of those 
processes by which the material goods of the world are acquired, possessed, 
and distributed. Concerning the use of the police power for these two gen- 
eral objectives, Professor Freund said, ‘“‘That the organized community 
should afford its members protection against physical danger and moral 
scandal is generally admitted, and only the question to what extent this 
protection should go, is controverted. It is otherwise as to economic inter- 
ests. Wealth is almost as essential to our civilization as safety, order, and 
morals; but while these can be secured to a substantial degree by restraint, 
the acquisition of wealth is based on active efforts; and while systematic 
restraint proceeds naturally from our government, active effort must be 
chiefly individual. Our economic system is essentially individualistic, and, 
more than that is based upon peaceful struggle and conflict. An absolute 
governmental control over economic interests, similar to that over the in- 
terests of order, peace, and security would be possible only if with regard 


* Professors of Law, University of Wisconsin Law School. 
' Ernst Freund, The Police Power, Public Policy and Constitutional Rights (1904). 
2 Freund, op. cit., supra, note 1, iii. 
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to the former as well as with regard to the latter, equality were a desirable 
or practicable end, i.e., if the state were socialistic.’’ 

Professor Freund’s “Police Power’’ preceded the great development of 
that subject by the United States Supreme Court. Such leading and sig- 
nificant cases as Lochner v. New York,‘ Jacobson v. Massachusetts,5 
Adair v. United States,° Muller v. Oregon’ and Noble State Bank v. Has- 
kell,* were all decided after the appearance of the ‘Police Power” in 1904. 
Professor Freund’s analysis had in it, however, a very considerable 
amount of prophetic vision. Where legislation has been directed towards 
the advancement of public health, safety, or morals, the Supreme Court 
has quite consistently sustained it.’ Its refusal to sanction certain laws 
because of a belief that either the claimed danger to the public interest did 
not exist," or that the burden placed upon the restricted private right was 
too great to justify a supposed public advantage," cannot be taken as 
showing disbelief in the propriety of the statute’s purpose in and of itself. 
Even economic interests have been secured in a large number of instances, 
carefully catalogued by Professor Freund.” The police power, as well as 
the ordinary civil and criminal laws, protect against fraud.’ Gambling and 
stock market speculation to the frequent ruin of those indulging have been 
validly prohibited, perhaps because of an element of the immoral]. Usury 
and bankruptcy laws preserve for the debtor a minimum of economic ex- 
istence.** The odiousness of monopolies and combinations in restraint of 
trade raising prices to artificial levels has been generally admitted," and 
the power of the state to regulate charges of businesses affected with a 


3 Freund, op. cit., supra, note 1, 8. 

4198 U.S. 45, 25 Sup. Ct. 539, 49 L.Ed. 937 (1995). 

5197 U.S. 11, 25 Sup. Ct. 358, 49 L.Ed. 643 (1905). 

® 208 U.S. 161, 28 Sup. Ct. 277, 52 L.Ed. 436 (1908). 

7 208 U.S. 412, 28 Sup. Ct. 324, 52 L.Ed. 551 (1908). 

8 219 U.S. 104, 31 Sup. Ct. 186, 55 L.Ed. 112 (1911). 

° Brown, Police Power, Legislation for Health and Personal Safety, 42 Harv. L. Rev. 866 
(1929). 

© Weaver v. Palmer Brothers Co., 270 U.S. 402, 46 Sup. Ct. 320, 70 L.Ed. 654 (1926). 

* Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 43 Sup. Ct., 158, 67 L.Ed. 322 (1922). 

"™ Freund, op. cit., supra, note 1, 260-294. 

‘3 Hall v. Geiger-Jones Co., 242 U.S. 539, 37 Sup. Ct. 217, 61 L.Ed. 480 (1917). 


“4 Otis v. Parker, 187 U.S. 606, 23 Sup. Ct. 168, 47 L.Ed. 323 (1903). Professor Freund 
classified such legislation as tending to promote public morals, pp. 172-191. 


's Freund, op. cit., supra, note 1, 288-293. 
6 See Sherman Anti-Trust Act and the Clayton Act, 15 U.S.C. §1-27 
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public interest, declared in the early case of Munn v. Illinois’? has been 
recognized. In the above classes of cases no serious charge can be made 
that the court has substantially interfered with legislative prerogatives. 
In a number of cases, indeed, it has found a permissible objective in the 
legislation at hand, where it seems likely that the true purpose was of a 
much more questionable character.” 

In spite of this liberal interpretation of the police power in the fields 
above indicated, it is apparent that the welfare of the public has by no 
means as yet been achieved. Even as to the pre-depression era high offi- 
cial authority’ was compelled to speak guardedly. The enumeration of 
the ills of specific industries, and of the agricultural classes” need not be 
repeated here. Although the condition of labor was reported generally 
satisfactory as compared to the pre-war period, nevertheless there was 
“a large and persistent volume of unemployment even in the very active 
years.”** There was, moreover, a feeling in many circles that the pros- 
perity of the post-war decade was very unevenly distributed. Two hun- 
dred large corporations controlled over one-third of the nation’s business 
wealth.”| In 1929, five hundred four individuals had average annual in- 
comes of over two million three hundred and fifty thousand dollars each. 
The aggregate income of these five hundred odd individuals was approxi- 
mately as great as the value of all the wheat and cotton grown in the 
country in a year by over two and one-third million farmers.** Of all per- 
sons gainfully employed, over ninety-four percent received less than three 
thousand dollars per annum” while at the bottom of the scale, near the 
starvation level, even in times of plenty, were millions of unskilled labor- 
ers,,concerning whom the Secretary of Labor in President Hoover’s Cab- 


794 U.S. 113, 24 L.Ed. 77 (1877). See Robinson, The Public Utility Concept in American 
Law, 41 Harv. L. Rev. 277 (1928). 

8 See Rast v. Van Deman & Lewis Co., 240 U.S. 342, 36 Sup. Ct. 370, 60 L.Ed. 79 (1916): 
Hebe Co. v. Shaw, 248 U.S. 297, 39 Sup. Ct. 125, 63 L.Ed. 255 (1919). 

'® Report of Committee on Recent Economic Changes, President’s Conference on Unem- 
ployment (1929). 

» Ibid., x; Ibid., Special report on agriculture, Edwin G. Nourse, 547. 

2 [bid., Special report on condition of labor, Leo Wolman, 492. 

» Gardiner Means, The Growth in the Relative Importance of the Large Corporation in 
American Economic Life, 21 Amer. Econ. Rev. 10-37 (1931). See Berle & Means, The Modern 
Corporation and Private Property (1932). 

*3 The figures are taken from note 55 in the dissent of Mr. Justice Brandeis in Louis K. Lig- 


gett Co. v. Lee, 288 U.S. 517, 53 Sup. Ct. 481, 77 L.Ed. 553 (1933). Mr. Justice Brandeis’ 
dissent is heavily annotated with references to material bearing on the growth of the great 
American corporations. 


24 Nystrom, Economic Principles of Consumption (1929), 180/et seq. 
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inet said, “If we think of those in all our industries who may lack mechan- 
ical skill but who nevertheless shoulder the heavy weights and do the 
roughest work, we find a great part of American industry shot through 
with these unfortunates. It is not an exaggeration to say that we have 
some millions of these hard-worked but underpaid Americans. Taken to-} 
gether with their families and their dependents, I would venture to say | 
that we have among us from ten to fifteen millions of people who do not | 
share as they should in the prosperity enjoyed by the rest of us. Morally, | 
economically, and on the grounds of simple humanity, this inequality 
should not be allowed to exist in this richest nation in history.’”S 

To this pre-existing dissatisfaction, the market crash of 1929 and the 
ensuing years of depression have added fuel to the flames of discontent. 
Statistics of unemployment, farm foreclosures, bank failures, and families 
on public charity were not required to convince most people that our 
economic society was badly out of joint, and there arose a strident cry 
that something be done about it. President Franklin D. Roosevelt in his 
recent book, “Looking Forward,” published just before he assumed the 
presidency, said, ‘““We have not been brought to our present state by any 
natural calamity, by drouth, or floods, or earthquakes, or by the destruc- 
tion of our productive machinery or man power. We have a superabun- 
dance of raw materials, of equipment for manufacturing these materials 
into the goods which we need, and transportation and commercial facili- 
ties for making them available to al] who need them. A great portion of 
our machinery stands idle, while millions of able-bodied and intelligent 
men and women in dire need are clamoring for the opportunity to work. 
Our power to operate the economic machine we have created is chal- 
lenged.’*® There were those who were convinced that the assumed indi- 
vidualistic basis for our economic life would have to be abandoned. In the 
words of one writer, “The battle for an individualistic laissez-faire econo- 
my is definitely Jost We shall do well to avert our eyes from the 
pretense that we can achieve a fundamentally individualistic society 
Why not frankly acknowledge that sensible management for collective 
purposes is the necessary control, and see what we can do to achieve it?’”’ 
Others, without such frank abnegation of individualistic economics, also 
proposed governmental controls over the economic system that a decade 

*s Address of James J. Davis, June 22, 1927, quoted in Nystrom, op. cit., supra, note 24, 183, 

* Franklin D. Roosevelt, Looking Forward (1933), 45. 


27 George Soule, A Planned Society (1932), 172. See also Tugwell, An Industrialized Society 
(1933), 33. “The appeal to laissez faire in industry, for instance, has come to be a mere partisan 
request for leave to engage in a street brawl which interferes with the legitimate pursuits of 
everyone else. It becomes more and more clear that these freedoms have to be restricted.” 
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ago would have been considered radical. Back in 1929, Wesley C. Mit- 
chell reporting for the Committee on Recent Economic Changes of Presi- 
dent Hoover's Conference on Unemployment, said, “If we are to maintain 
business prosperity we must continue to earn it month after month and 
year after year by intelligent effort. The incomes disbursed to consumers 
and to wage earners in particular must be increased on a scale sufficient to 
| pay for the swelling volume of consumer’s goods sent to market. The cred- 
| it structure must be kept in dual adjustment to the earnings of business 
| enterprise Commodity stocks must be held in line with current 
sales. Overcommitments of all sorts must be avoided.”** The same ideas 
were echoed later by the president elect, “I believe that we are at the 
threshold of a fundamental change in our economic thought. I believe 
that in the future we are going to think Jess about the producer and more 
about the consumer. Do what we may to inject health into our ailing 
economic order, we cannot make it endure for long unless we can bring 
about a wiser, more equitable distribution of the national] income. It is 
well within the inventive capacity of men, who have built up this great 
social and economic machine capable of satisfying the wants of all, to in- 
sure that all who are willing and able to work receive from it at Jeast the 
necessities of life. In such a system, the reward for a day’s work will have 
to be greater, on the average, than it has been, and the reward to capital, 
especially capital which is speculative, will have to be less.’’” 


II 


In answer to the popular demand for action to relieve the economic dis- 
tress, and in concrete realization of the philsosophy that subordinates pri- 
vate rights of property and contract to social needs, legislative bodies the 
country over have considered and enacted many laws. Based on the prem- 
ise that there is a gross inequality in bargaining power between the em- 
ployer and the employee, and that the labor union must be preserved and 

(encouraged as a necessary instrument for advancing the workers’ inter- 
ests, eight states have passed statutes declaring void agreements, exacted 
from the employee as a condition of his employment, not to join a Jabor 
union.” For the purpose of providing a modicum of income to workers 
deprived of their jobs by industrial causes beyond their own control, and 


#8 Report of Committee on Recent Economic Changes, supra, note 19, 909. 


* Roosevelt, op. cit., supra, note 26, 49. See also President Roosevelt’s campaign speech at 
San Francisco, N.Y. Times, Sept. 24, 1932. 

% Arizona, Colorado, New Jersey, Ohio, Oregon, Pennsylvania, Utah and Wisconsin. See 
21 Am. Lab. Leg. Rev. 295 (1931); 22 Am. Lab. Leg. Rev. 168-172 (1932); 40 American Fed- 
erationist 632-635 (1933). See also, Witte, “Yellow Dog” Contracts, 6 Wis. L. Rev. 21 (1930). 
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as an incentive to employers to stabilize employment throughout the cal- 
endar year, laws have been enacted requiring employers to maintain for 
their employees unemployment insurance or reserve funds.** Thus unem- 
ployment is added to industrial accident and disease as a risk of industry 
to be borne at least in part by the employer and ultimately by the con- 
suming public.” Farmers’ strikes and the spectacle of roads picketed to 
prevent the carriage of milk to market have produced acts in at least four 
states to fix the price of milk in the interests of an admittedly under-com- 
pensated agricultural producer.* In spite of the decision of Adkins v. 
Children’s Hospital,*4 this year five states enacted legislation attempting 
to guarantee to women and minors a minimum wage to be determined by 
a state commission ;35 and nine other states already possess such Jegisla- 


3t 23 Am. Lab. Leg. Rev. 9 and 73 (1933). The Democratic party and President Roosevelt 
have both publicly declared in favor of unemployment insurance. Roosevelt, op. cit., supra, 
note 26, 116. 


# Wisconsin Laws, Special Session, 1931-1932, Chap. 20, Amended, Laws of 1933, Chaps. 
186 and 383. See Brandeis and Raushenbush, Wisconsin’s Unemployment Reserves and Com- 
pensation Act, 7 Wis. L. Rev. 136 (1932); Lambert, Compulsory Unemployment Insurance and 
Due Process of Law, 7 Wis. L. Rev. 146 (1932); Jacobson, The Wisconsin Unemployment 
Compensation Act, 32 Col. L. Rev. 409 (1932); Commons, The Groves Unemployment Re- 
serves Law, 22 Am. Lab. Leg. Rev. 8 (1932); Raushenbush, Wisconsin’s Unemployment Com- 
pensation Act, 22 Am. Lab. Leg. Rev. 11 (1932); Goodrich, Unemployment Reserves by Law, 
22 Am. Lab. Leg. Rev. 33 (1932). This proposed legislation falls into two types: first, that 
based upon an insurance idea, sometimes called the Ohio plan; and second, the reserve plan. 
For a critical discussion of the two types of plans, see article by Karl T. Compton in 23 Am. 
Lab. Leg. Rev. 96 (1933). Mr. Compton points out that under the insurance plan the funds 
are pooled by the state. He feels that this would work in normal times, but would break down 
in times of serious depression. Under the reserve plan each employer’s contribution would be 
credited to him, and his contribution cease when a certain amount per employee would be 
reached, thus tending to make the employer stabilize employment. Mr. Compton cites figures 
to show that in Massachusetts the average cost would have been four-tenths of one cent per 
sales dollar, and that had the plan been in effect prior to the present depression the reserve 
funds would have reached $70,000,000. 


3 N.Y. Laws of 1933, Chap. 158; N.J. Laws of 1933, Chap. 169; Wis. Laws 1933, Chap. 64; 
Ohio, 1933, H.B. No. 671 (session laws not available); also Manitoba, 1933 (session laws not 
available). These bills have been made available through the courtesy of the Wisconsin Legis- 
lative Reference Library, State Capitol, Madison, Wisconsin. The New York act became law 
April 10, 1933. Section 300 provides, “This article is enacted in the exercise of the police power 
of the state, and its purposes generally are to protect the public health and public welfare.” 
Other section headings are: 302—Milk Control Board; 308—Licenses to Milk Dealers; 312— 
Order Fixing Price of Milk; 314—Interstate and Federal Compacts; 319—Duration of Board 
(termination March 31, 1934). The rules and orders issued, and forms prescribed, by the 
boards in New York and New Jersey are now available in mimeographed and printed form. 

4 261 U.S. 525, 43 Sup. Ct. 394, 67 L.Ed. 785 (1923). 


35 Illinois, New Hampshire, New Jersey, New York, and Utah. The Illinois act is Senate 
Bill No. 730 (session laws not available); for text of latter four acts see Monthly Labor Re- 
view, issue of June 1933. 
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tion.** The preamble to the Illinois act, repudiating former individualistic 
notions and clearly expressing the social philosophy on which it is based, 
declares, ‘Many women and minors employed for gain in the state of Illi- 
nois are not as a class equally equipped for bargaining with their employ- 
ers in regard to a minimum fair wage and standards, and ‘freedom of con- 
tract’ as applied to their relations with their employes is in many cases 
illusory.” The other statutes contain similar provisions. Lastly come the 
proposals to control through the power of the government the supply of 
goods and productive machinery to the end that capital be not wasted in 
unwise ventures; the labor market be not disturbed; and eras of alternat- 
ing hilarious prosperity and melancholic depression be banished.*’ 

The “National Industrial Recovery Act,’ of June 16, 1933, the 
“N.I.R.A.,”* in its possible effect on the country’s economic, political and 


36 California, Colorado, Massachusetts, Minnesota, North Dakota, Oregon, South Dakota, 
Washington, and Wisconsin. A news item in the New York Times for March 23, 1933 reported 
that Professor Felix Frankfurter had issued a warning that the New York legislature should not 
include men in the statute or it would be declared unconstitutional. The New York Act in the 
preamble states the factual background and declares an emergency. Section 550 continues, 
“The evils of oppressive, unreasonable and unfair wages are such as to render imperative the 
exercise of the police power of the state for the protection of industry and of the men and 
women and minors employed therein, and of the public interest of the community at large in 
their health and well-being and in the prevention of the deterioration of the race.”—Quoted 
from Senate Bill No. 1868, March 22, 1933. The Calendar of Bills introduced into the New 
York Legislature for 1933 lists sixty labor bills. The American Federationist, June 1933, 632- 
636, shows the progress of various labor bills in the state legislatures. A bill concerning hours of 
labor for women and minors was introduced in the Connecticut Legislature (Senate Bill No. 
470). For legislation proposed and enacted concerning wages and hours of labor, see U.S. Dept. 
of Labor, Women’s Bureau, News Letters vol. XIII, No. 6, June 1, 1933. It is to be noted that 
the enactments do not attempt to fix a living wage. The recent minimum wage statutes contain 
penalties on employers, and a granting to employees of a right to recover the balance of mini- 
mum wages unpaid in a civil action against the employer. E.g., N.H. Act, sec. 23; N.J. Act, 
sec. 16; N.Y. Act, sec. 566; Utah Act, sec. 13. 


37 In the special session of the 1931 Wisconsin Legislature a measure known as Bill No. 3A 
was introduced with the sanction of Governor LaFollette to foster economic planning. It did 
not, however, pass. See also, Roosevelt, op. cit., supra, note 26, 47 et seg. “That, which 
seems most important to me in the long run is the problem of controlling by adequate planning 
the creation and the distribution of those products, which our vast economic machine is capable 
of yielding. I do not mean to curtail new enterprise. But think carefully of the vast sums of 
capital or credit which in the past decade have been devoted to unjust enterprises—to the de- 
velopment of unessentials and to the multiplication of many products far beyond the capacity 
of the nation to absorb It is tewards stability that we must move if we are to profit by 
our recent experience Let us not confuse objectives with methods When the na- 
tion becomes substantially united in favor of planning the broad objectives of civilization, then 
true leadership must unite thought behind definite methods. The country needs and, unless I 
mistake its temper, demands bold, persistent experimentation. It is common sense to take a 
method and try it; if it fails, admit it frankly and try another. But above all try something. 

. ”’ See also Wesley C. Mitchell, supra, note 28. 


3 See Acts of 73rd Congress, Extra Session, Act of June 16, 1933, 48 St. L. 
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legal history overshadows all other current legislation, and perhaps all 
other legislation since the constitution was first promulgated.” Although 
it presents compelling questions concerning the federal and executive 
power granted, we can only consider it here as an expression of the power 
of the government over individual economic interests. The preamble, af- 
ter declaring a national emergency, clearly proclaims the determination of 
the government to take a direct part in controlling our economic system 
for the general good of all our people “Tt is hereby declared to be 
the policy of Congress . . . . to provide for the general welfare by promot- 
ing the organization of industry for the purpose of co-operative action 
among trade groups, to induce and maintain united action of labor and 
management under adequate governmental sanctions and supervision, to 
eliminate unfair competitive practices, to promote the fullest possible 
utilization of the present productive capacity of industries, to avoid undue 
restriction of production (except as may be temporarily required), to in- 
crease the consumption of industrial and agricultural products by in- 
creasing purchasing power, to reduce and relieve unemployment, to im- 
prove standards of labor, and otherwise to rehabilitate industry and to 
conserve natural resources.” Section three of the act provides for the vol- 
untary submission by trade or industrial groups of codes of fair competi- 
tion. Such codes are, however, subject to presidential approval, and, “the 
President may as a condition of his approval . . . . impose such condi- 
tions . . . . for the protection of consumers, competitors, employees, and 
others, and in furtherance of the public interest, and may provide such 
exceptions to and exemptions from the provisions of such code, as the 
President in his discretion deems necessary to effectuate the policy herein 
declared.’ Moreover, if any trade or industry fails to present a code 
capable of securing presidential approval, “the President after such public 
notice and hearing as he shall specify, may prescribe and approve a code 
of fair competition for such trade or industry.” Again, if the President 
finds that any trade, industry, or subdivision thereof is engaging in ac- 
tivities contrary to the policy declared in the preamble, for the purpose of 
securing effective codes of fair competition he may require a license of 
those engaged in such trades and industries, and thereafter, if interstate 
or foreign commerce is thereby affected, it becomes a criminal offence to 
engage in such trade or industry without the presidential license.*” Ap- 


39 See President Roosevelt’s statement on signing the National Industrial Recovery Act, 
“History probably will record the National Industrial Recovery Act as the most important and 
far-reaching legislation ever enacted by the American Congress. It represents a supreme effort 
to stabilize for all time the many factors which make for the prosperity of the nation, and the 
preservation of American standards.” 


” Supra, note 38, §4. 
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propriate penal sanctions are also provided for violations of the codes of 
fair competition. 

Although up to the time of the present writing this far-reaching legisla- 
tion has depended largely on voluntary action spurred on by exhortation, 
banners, and parades, nevertheless it is still a mailed fist concealed in a 
silken glove. The President has exercised his power of deleting from the 
voluntary codes provisions deemed inimical to the purposes of the stat- 
ute,** and back of it all lies the yet unused sanctions of the licensing power 
and the criminal prosecution. While there is a tendency of the proponents 
of the law, in defending its provisions against the doubts of the timid, con- 
servative, and legally minded, to aver that it is only a normal exercise of 
the traditional powers of government, yet these same defenders almost in 
the same breath recognize its truly revolutionary character.” As stated 
by a learned commentator, “The organization of industry which it will 
foster, and the sanctions it provides to effectuate its purposes, involve a 
distinct revision of the traditional legal view of free private enterprise and 
competition developed by the Supreme Court of the United States in in- 
terpreting the Constitution and the federal anti-trust laws.”*8 The chief of 
the legal division of the National Recovery Administration in a radio ad- 
dress of July 31st, wondered how many of “the fortunate people of this 
country understand that the Jong discussed revolution is actually under 


way in the United States. There is no need to prophesy. It is here. It is 


4" See order of the president of September 18, 1933, eliminating from the code submitted by 
the bituminous coal industry certain provisions attempting to construe section 7(a) of the 
National Industrial Recovery Act relating to the right of collective bargaining on the part of 
employees. 


4 Cf. Senator Robert F. Wagner before the Committee on Finance of the United States 
Senate in the hearings on the bill. “The bill marks a far-reaching departure from the philoso- 
phy that the government should remain a silent spectator while the people of the United 
States, without plan and without organization, vainly attempt to achieve their social and eco- 
nomic ideals. It recognizes that planlessness and disjunctive efforts lead to waste, destruction, 
exploitation and disaster and that purposive planning awaits the substitution of regulated 
planning in place of the unlimited and frequently pernicious competition which we have hereto- 
fore regarded as the sole guardian of the public welfare. This trend in thought and action is 
accompanied by a widening concept of business—that all business is affected with a public in- 
terest.” Later in the same hearing, he said, “‘We are not seeking a change; we are seeking a 
rationalization of competition, instead of permitting the sweatshop, by exploitation of labor, 
to break us down by its competition We regulate the hours of labor within a state. We 
regulate all sorts of things and it has become necessary. The same argument was used when 
we tried to pass the workmen’s compensation law within the states. Today that philosophy is 
accepted The bill is drawn to expire at the end of two years. It is frankly an experi- 
ment. But it is an experiment worth making ” Reported in Federal Trade Regulation 
Service, C. C. H. (7th ed. 1933), 1944 et seq. 


“ Kirsh, The National Industrial Recovery Act (1933), 11-12. 
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in process. In this favored land of ours we are attempting, possibly, the 
greatest experiment in history.’’*4 


Ill 

These laws, state and federal, present a radical advance in American 
economic, political, and legal theory. Sooner or later the highest courts of 
the states and of the nation must determine whether they are permissable 
under our constitutional government. Specifically the question will be, is | 
the police power concept sufficient to over-ride the individual rights of 
property and contract hitherto protected by the due process of law clauses 
of the Fifth and Fourteenth Amendments. There have, indeed, been 
broad and liberal interpretations of the police power in the opinions of the 
United States Supreme Court.‘s Nevertheless, when the question has been 
squarely presented and legislation has attempted to throw the weight of 
the state into certain types of bargains, in order to secure for the econom- 
ically inferior party a fairer and more equal contract, the Supreme Court 
has almost invariably decided in favor of unrestrained bargaining power, 
and adopted, at times expressly, at times impliedly, an individualistic 
theory of the concepts of property and contract. 

Because of the millions directly affected, state power has been most 
commonly exerted in favor of labor.“ Where the purpose has been to pro- 


tect health and bodily safety, or to prevent practices akin to fraud or op- 
pression, the legislation has been sustained. Some of the earlier opinions 
indeed strongly intimated that the state might, simply because of the 


44 See New York Times, August 1, 1933. Compare the above statement with that made in 
an address delivered in New York City, July 6th. “There is no change of any provision of the 
Constitution attempted in this law. Therefore all the time-honored constitutional rights of the 
individual remain unmodified by this law. Second, there exists no constitutional right to do 
anything which is forbidden by this law. There is no constitutional right to compete unfairly; 
and there is no business competition which is more unfair or more harmful to all the people 
than the competition of low wages and long hours which the National Recovery Act seeks par- 
ticularly to eliminate.” This statement may be correct if we ignore the fact that the Supreme 
Court of the United States and not Mr. Richberg is the expositor of the Constitution. The 
authors of this article do not, of course, attempt to declare what may be the decision of the 
Court when this legislation is finally presented to it. The past opinions of the Court, however, 
seem to be clearly out of harmony with Mr. Richberg’s declaration. 


4s “It may be said in a general way that the police power extends to all the great public 
needs. .... It may be put forth in aid of what is sanctioned by usage, or held by the prevailing 
morality or strong and preponderant opinion to be greatly and immediately necessary to the 
public welfare.” Holmes J. in Noble State Bank v. Haskell, 219 U.S. 104, 111, 31 Sup. Ct. 186, 
188, 55 L.Ed. 112 (1911). The police power “extends to so dealing with the conditions which 
exist in the State as to bring out of them the greatest welfare of its people.” McKenna J. in 
Bacon v. Walker, 204 U.S. 311, 318, 27 Sup. Ct. 289, 291 (1907). 

4 See supra, note 36, for data concerning number of recent labor bills. 
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economic inequality between employer and employee, exert its power in 
behalf of the weaker party. Thus in Holden v. Hardy,‘ an hours of labor 
case, the court through Mr. Justice Brown said, ‘The proprietors of these 
establishments and their operatives do not stand upon an equality and 
.... their interests are to a certain extent conflicting. The former natur- 
ally desire to obtain as much labor as possible from their employees, while 
the latter are often induced by the fear of discharge to conform to regula- 
tions which their judgment fairly exercised would pronounce to be detri- 
mental to their health or strength. In other words, the proprietors lay 
down the rules and the laborers are practically constrained to obey 
them.’’** Again, in Knoxville Iron Co. v. Harbison,’ the court sustained a 
Tennessee statute requiring that all orders for merchandise given in pay- 
ment of wages be redeemable at their face value incash. The court quoted 
with approval the supreme court of the state: ‘The statute’s tendency, 
though slight it may be, is to place the employer and employee upon equal 
ground in the matter of wages, and so far as calculated to accomplish that 
end, it deserves commendation.”® The current, however, soon turned in 
the other direction. Lochner v. New York* can be disposed of, perhaps, 
on the ground that as a health measure it was not justified by the facts. 
Mr. Justice Peckham, who wrote the majority opinion, however, went 
) further and read into “due process” a declaration in favor of the individu- 
alistic philosophy of Adam Smith, Ricardo and Herbert Spencer. ‘“There 
is no reasonable ground for interfering with the liberty of person or the 
right of free contract, by determining the hours of labor in the occupation 
of a baker. There is no contention that bakers as a class are not equal in 
intelligence and capacity to men in other trades or manual occupations, or 
that they are not able to assert their rights and care for themselves with- 
out the protecting arm of the state interfering with their independence of 
judgment and of action. They are in no sense wards of the state. Viewed 
in the light of a purely labor law, with no reference whatever to the ques- 
tion of health, we think that a law like the one before us involves neither 
the safety, the morals, nor the welfare of the public, and that the interest 
of the public is not in the slightest degree affected by such an act.’’” 

47 169 U.S. 366, 18 Sup. Ct. 383, 42 L.Ed. 780 (1898). 

# Thid., 397. 

# 183 U.S. 13, 22 Sup. Ct. 1, 46 L.Ed. 55 (1901). 

% Jbid., 20. 

5 198 U.S. 45, 25 Sup. Ct. 530, 49 L.Ed. 937 (1905). 


8% Jbid., 57. Compare the well-known dissent of Holmes in this case at pages 75-76: “This 
case is decided upon an economic theory which a large part of the country does not entertain. 
If it were a question whether I agreed with that theory, I should desire to study it further and 
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Both Adair v. United States* and Coppage v. Kansas™ involved stat- 
utes making it a crime for the employer to interfere with the employee’s 
right to join a labor union by discharge, threats of discharge, or by impos- 
ing restrictive agreements in the contract of employment. In the former 
case Mr. Justice Harlan found it unconstitutional for the state to restrict 
the right of either party to the relation to terminate it at will, declaring 
that, “‘in all such particulars the employer and employee have equality of 
right, and any legislation that disturbs that equality is an arbitrary inter- 
ference with the liberty of contract, which no government can legally jus- 
tify in a free land.’ In the latter case Mr. Justice Pitney, speaking for 
the majority of the court, in answer to a suggestion that the statute was 
justified by the inequalities between employer and employee, said: ‘“‘No 
doubt, wherever the right of private property exists, there must and will 
be inequalities of fortune; and thus it naturally happens that parties ne- 
gotiating about a contract are not equally hampered by circumstances. 
This applies to all contracts, and not merely to that between employer and 
employee And, since it is self evident that, unless all things are held 
in common, some persons must have more property than others, it is from 
the nature of things impossible to uphold freedom of contract and the 
right of private property without at the same time recognizing as legiti- 
mate those inequalities of fortune that are the necessary result of the exer- 
cise of those rights. But the Fourteenth Amendment, in declaring that a 
State shall not ‘deprive any person of life, liberty or property without due 
process of law’ gives to each of these an equal sanction; it recognizes ‘liber- 
ty’ and ‘property’ as co-existent human rights, and debars the States from 
an unwarranted interference with either. And since a State may not strike 
them down directly it is clear that it may not do so indirectly, as by de- 


long before making up my mind. But I do not conceive that to be my duty, because I strongly 
believe that my agreement or disagreement has nothing to do with the right of a majority to 
embody their opinions in iaw The Fourteenth Amendment does not enact Mr. Herbert 
Spencer’s Social Statics A constitution is not intended to embody a particular economic 
theory, whether of paternalism and the organic relation of the citizen to the State or of laissez 
faire. It is made for people of fundamentally differing views, and the accident of our finding 
certain opinions natural and familiar or novel and even shocking ought not to conclude our 
judgment upon the question whether statutes embodying them conflict with the Constitution 
of the United States.”” The precise effect of this case has been largely nullified by later deci- 
sions. See Muller v. Oregon, 208 U.S. 412, 28 Sup. Ct. 324, 52 L.Ed. 551 (1908); Bunting v. 
Oregon, 243 U.S. 426, 37 Sup. Ct. 435, 61 L.Ed. 830 (1917), and see dissents of Taft C.J. and 
Holmes J. in Adkins v. Children’s Hospital, 261 U.S. 525, 43 Sup. Ct. 394, 67 L.Ed. 785 (1923). 


8 208 U.S. 161, 28 Sup. Ct. 277, 52 L.Ed. 436 (1908). 
4236 U.S. 1, 35 Sup. Ct. 240, 59 L.Ed. 441 (1915). 
S Supra, note 53, 175. 
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claring in effect that the public good requires the removal of those in 
equalities that are but the normal and inevitable result of their exercise, 
and then invoke the police power in order to remove the inequalities, 
without other object in view.”* 

These are hard words to meet when it is proposed that in order to pre- 
serve our economic establishment, it is necessary to decrease the awards to 
capital and increase those of labor. Nearly a decade later came a more 
direct attempt to secure to the worker a greater share of the products of 
his labor. Laws were passed requiring that women workers should be 
paid a wage sufficient at least to sustain them in health and morals. Again 
the majority of the court asserted that such an attempt was beyond the 
power of government.’ This law, it was said, “forbids two parties having 
lawful capacity . . . . to freely contract with one another in respect of the 
price for which one shall render service to the other in a purely private 
employment The law takes account of the necessities of only one 
party to the contract. It ignores the necessities of the employer by com- 
pelling him to pay not less than a certain sum, not only whether the em- 
ployee is capable of earning it, but irrespective of the ability of his business 
to sustain the burden It compels him to pay at least the sum fixed 
in any event, because the employee needs it, but requires no service of 
equivalent value from the employee 

“To the extent that the sum fixed exceeds the fair value of the services 
rendered, it amounts to a compulsory exaction from the employer for the 
support of a partially indigent person, for whose condition there rests upon 
him no peculiar responsibility, and therefore in effect, arbitrarily shifts to 
his shoulders a burden, which, if it belongs to anybody, belongs to society 
as a whole Certainly the employer, by paying a fair equivalent for 
the service rendered, though not sufficient to support the employee, has 
neither caused nor contributed to her poverty. On the contrary to the ex- 
tent of what he pays he has relieved it It has been said that the 
legislation now under review is required in the interest of social justice, for 

5 Supra, note 54,17. There were strong dissenting opinions in both the Adair and Coppage 
cases. Truax v. Corrigan, 257 U.S. 312, 42 Sup. Ct. 124, 66 L.Ed. 254 (1921), holding that the 
equal protection of the law clause of the Fourteenth Amendment is violated by a state statute 
which deprives the employer of the remedy of injunction for certain injuries to his business by 
striking employees, also indicates the unfriendliness of the majority of the Court to legislation 
favoring labor in its struggle with capital. The effect of Texas & N. O. R. Co. v. The Brother- 
hood, 281 U.S. 548, 50 Sup. Ct. 427, 74 L.Ed. 1034 (1930), sustaining an act of Congress pro- 
hibiting a railroad from interfering with the employee’s choice of representatives under the 
Railway Labor Act of 1926, is still uncertain. See Sharp, Movement in Supreme Court Adjudi- 
cation, 46 Harv. L. Rev. 361, 388 (1933). 


st Adkins v. Children’s Hospital, 261 U.S. 525, 43 Sup. Ct, 394, 67 L.Ed. 785 (1923). 
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whose ends freedom of contract may lawfully be subjected to restraint. 
The liberty of the individual to do as he pleases is not absolute. It must 
frequently yield to the common good But nevertheless there are 
limits to the power, and when these have been passed it becomes the plain 
duty of the courts in the proper exercise of their authority to so declare. 
To sustain the individual freedom of action contemplated by the Constitu- 
tion is not to strike down the common good but to exalt it; for surely the 
good of society as a whole cannot be better served than by the preserva- 
tion against arbitrary restraint of the liberties of its constituent mem- 
bers.’’S* Apparently the dictate of the German, Stammler, that “every 
power of control conferred by law can be justified only in the sense that 
the individual subject thereto can yet exist as a fellow creature,” has no 
place in American constitutional Jaw.‘ 

Governmental limitation upon the prices charged by vendors of goods 
and services has leaned for support on the concept of a business affected 
with a public interest. For nearly half a century it appeared that here 
was a principle which would enable the state to check in behalf of the con- 
sumer, as the shifting conditions of business might require, the charges of 
the producer. In the pioneer case of Munn v. Illinois™ the court sustained 
the fixing of storage charges for grain elevators in the City of Chicago. 
‘“‘When private property is ‘affected with a public interest it ceases to be a 
jus privati only’ Property does become clothed with a public inter- 
est when used in a manner to make it of public consequence, and affect the 
community at large. When, therefore, one devotes his property to a use 
in which the public has an interest, he in effect grants to the public an 
interest in that use, and must submit to be controlled by the public for 
the common good ”” Because of the important part played by the 
Chicago elevators in the commerce of the nation, it was held that the 
business came within the declared rule, and the fact that there was no pre- 
cise precedent for the regulation was immaterial. The case was one ‘“‘for 
the application of a long-known and well-established principle in social 


$ Thid., 554-561. 


% Rudolph Stammler, Lehre von dem richtigen Recht, 208-211, quoted in Pound, Out- 
lines of Lectures on Jurisprudence (1920), 55. 


“ “It must be conceded that all businesses are subject to some measure of public regula- 
tion,” from the opinion of Mr. Justice Sutherland in New State Ice Co. v. Liebmann, 285 U.S. 
262, 273, 52 Sup. Ct. 371, 372 (1932). Senator Wagner of New York, speaking on behalf of the 
National Industrial Recovery Act before the House Committee on Ways and Means, stated, 
“This bill makes explicit the principle that all business is affected with the public interest.” 
(Juoted in 40 American Federationist (July 1933), 689. 


* 94 U.S. 113 (1877). 
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science, and this statute simply extends the law so as to meet this new de- 
velopment of commercial progress.” At the same term of court statutes 
fixing railroad rates were also sustained. In strong and vigorous opinions 
the court later reaffirmed the principles of Munn v. Illinois and sustained 
the regulation of prices not only for grain elevators,®4 but also for fire in- 
surance companies® and for carriers of oil by means of pipe lines.” The 
Court, however, later receded from this advanced position. In Chas. 
Wolff Packing Co. v. Court of Industrial Relations,” the state of Kansas, 
in an endeavor to deal with industrial strikes, declared that the manufac- 
ture and transportation of food, clothing, and fuel were businesses affected 
with a public interest and subject to public contro] for the purpose of as- 
suring a continuous supply of these necessities. A unanimous court 
frowned upon the idea. Businesses affected with a public interest were 
limited to three categories: (1) those where some special privilege granted 
by the state was enjoyed; (2) certain occupations regarded for historical 
reasons as exceptional, e.g., inns and gristmills; (3) those in which the pub- 
lic has a particular claim under the principle of Munn v. Illinois. The 
court speaking through Mr. Chief Justice Taft, showed a reluctance to 
extend the third category. “In a sense the public is concerned about all 
lawful business because it contributes to the prosperity and well being of 
the people. The public may suffer from high prices or strikes in many 
trades, but the expression ‘clothed with a public interest’ as applied to 
business, means more than that the public welfare is affected by continu- 
ity or by the price at which a commodity is sold or a service rendered. 
. .. . It has never been supposed, since the adoption of the Constitution, 
that the business of the butcher, or the baker, the tailor, the wood chop- 
per, the mining operator, or the miner was clothed with such a public in- 
terest that the price of his product or his wages could be fixed by state 
regulation. .... Nowadays one does not devote one’s property or busi- 
ness to the public use or clothe it with a public interest merely because one 
makes commodities for, and sells to, the public in the common callings of 
which those above mentioned are instances.’ 


® Tbid., 126 and 133. 


* Chicago, Burlington, and Quincy R.R. v. Iowa, 94 U.S. 155, 24 L.Ed. 94 (1877), and other 
cases. 

* Budd v. New York, 143 U.S. 517, 12 Sup. Ct. 468, 36 L.Ed. 247 (1892); Brass v. North 
Dakota, 153 U.S. 391, 14 Sup. Ct. 857, 38 L.Ed. 757 (1894). 

6 German Alliance Insurance Co. v. Lewis, 233 U.S. 389, 34 Sup. Ct. 612, 58 L.Ed. ror 
(1914). 

United States v. Ohio Oil Co., 234 U.S. 548, 34 Sup. Ct. 956, 58 L. Ed. 1459 (1914). 

% 262 U.S. 522, 43 Sup. Ct. 630, 67 L.Ed. 1103 (1923). ® Thid., 535-537- 
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In the three cases of Tyson v. Banton, Ribnick v. McBride,” and 
Williams v. Standard Oil Co.,” involving the fixing of prices for resold 
theater tickets, employment agencies, and gasoline, the retreat from 
Munn v. Illinois became almost a rout. The principle that property “‘be- 
comes clothed with a public interest when used in a manner to make it of 
public consequence and affect the community at large’ could not, said 
Mr. Justice Sutherland, who wrote the majority opinion in all three cases, 
be generally applied, but must be confined to the specific facts of the 
Munn case. Stated affirmatively, ‘‘a business in order to be affected with 
a public interest must be such or be so employed as to justify the con- 
clusion that it has been devoted to a public use and its use thereby in effect 
granted to the public.’”’” The italics are Mr. Justice Sutherland’s and his 
meaning is made clearer by the example he uses of a public street opened 
upon private land, and by the contrast between his statement of the prin- 
ciple with that of Mr. Justice Stone,’} dissenting, ‘‘Price regulation . 
is within a state’s power whenever any combination of circumstances seri- 
ously curtails the regulative force of competition so that buyers or sellers 
are placed at such a disadvantage in the bargaining struggle that a legisla- 
ture might reasonably anticipate serious consequences to the community 
as a whole.’’74 

The statutes regulating the labor contract, and fixing prices of com- 
modities and services were designed for the immediate benefit of the 
worker and the consumer. The National Industrial Recovery Act, and 
much of the new state legislation rests, however, on the broader base of a 
general public interest, and on a conviction that the national welfare, if 
not the very safety of the country, requires a governmental control over 
previous private interests. Unfortunately, however, when direct group 


% 273 U.S. 418, 47 Sup. Ct. 426, 71 L.Ed. 718 (1927). 
7 277 U.S. 350, 48 Sup. Ct. 545, 72 L.Ed. 913 (1928). 
™ 278 U.S. 235, 49 Sup. Ct. 115 (1929). 


”? Tyson v. Banton, supra, note 69, 434. This statement was repeated in the two subse- 
quent cases. 


3 Ribnick v. McBride, supra, note 70, 359. The position of the majority in these three 
cases is substantially that of Justices Field and Brewer dissenting in Munn v. Illinois and Budd 
v. New York, supra, notes 61 and 64. 


™4 The two later cases of Tagg Bros. v. United States, 280 U.S. 420, 50 Sup. Ct. 220, 74 
L.Ed. 524 (1930), and O’Gorman & Young v. Hartford Fire Ins. Co., 282 U.S. 251, 51 Sup. Ct. 
130, 75 L.Ed. 324 (1931) sustaining respectively the regulation of the charges of commission 
men in live stock yards, and of insurance agents’ commissions for writing fire insurance do not 
overrule the cases just discussed. The power to regulate in these last two cases was based on 
the fact that the subject matter directly affected was an integral part of a larger business, over 
which the state’s control had already been established. 
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interest has been lacking and a statute proposes to regulate so-called pri- 
vate business for the welfare of that omnipresent, but not usually vocal 
third party, the general public, it has found even less sympathy from our 
Supreme Court. In Chas. Wolff Packing Company v. Court of Industrial 
Relations,”* the state of Kansas endeavored to grapple with the problem 
of the strike in industry with its attendant public injury by granting to the 
state the power to settle the differences between employer and employees to 
the end that the public might not be damaged through cessation in the sup- 
ply of food, fuel, or other necessities of life. In the words of Mr. Chief Jus- 
tice Taft, “The necessary postulate of the Industrial Court Act is that the 
state, representing the people, is so much interested in their peace, health, 
and comfort that it may compel those engaged in the manufacture of food 
and clothing, and the production of fuel, whether owners or workers, to 
continue in their business and employment on terms fixed by an agency 
of the state, if they cannot agree.’’ Compared with recent proposals for 
state control over industry the Kansas experiment seems a mild one, and 
yet the Court by a unanimous opinion, held it unconstitutional. Such 
recognized liberal thinkers as Mr. Justice Holmes and Mr. Justice Bran- 
deis did not even give it the comfort of noting a dissent.77 Even assuming 
that the production of the necessities of life might come within the cate- 
gory of “businesses affected with a public interest” the court denied that 
the state might, against the owner’s desires, compel him to operate his 
establishment for the benefit of the public, and if that were true as to the 
owner, then a fortiori, much more would it be true as to the employee. 
This obligation to render a continuing service to the public “‘can only arise 
when investment by the owner and entering the employment by the 
worker create a conventional relation to the public somewhat equivalent 
to the appointment of officers and the enlistment of soldiers in military 
service.’’?* On the first appearance of the case before the Supreme Court 
the order of the Court of Industrial Relations fixing wages was held con- 
stitutionally ultra vires. On the second appearance a like order fixing 
hours of labor was also condemned.”® It was not the wage-fixing feature of 
the first order that invalidated it, but the claim of general power to regu- 
late between employer and employee the terms of their contract, in order 
8 262 U.S. 522, 43 Sup. Ct. 630, 67 L.Ed. 1103 (1923). 
% Tbid., 533. 


7 This may be explained on the ground that neither the employing nor the employed 
classes, those most directly concerned in the legislation at hand, favored its enactment. 
% Supra, note 75, 541. 


7” Chas. Wolff Packing Co. v. Court of Industrial Relations, 267 U.S. 552, 45 Sup. Ct. 441, 
69 L.Ed. 785 (1925). 
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to protect the public interest by preventing a paralysis of essential indus- 
tries. If this be true, is it within the power of the state to compel employ- 
ers and employees to shorten the working day, probably against their own 
personal interests, in order that those otherwise unemployed may be given 
a portion of the work performed by those already employed? 

New State Ice Company v. Liebmann® arose nearly ten years after the 
Kansas Industrial Court cases and was decided in the midst of the present 
economic depression. A statute of Oklahoma gave to the State Corpora- 
tion Commission power to deny to any person the right to enter into the 
business of manufacturing ice, if in the opinion of the Commission there 
were already sufficient facilities to meet the public demands in that re- 
spect. The majority of the Court denied that the manufacture of ice 
could be considered a public calling, and held that any “‘regulation which 
has the effect of denying or unreasonably curtailing the common right to 
engage in a lawful private business . . . . cannot be upheld consistent 
with the Fourteenth Amendment.’ Experimentation by the state of 
Oklahoma in this direction was therefore forbidden. This time, however, 
Mr. Justice Brandeis and Mr. Justice Stone protested against the decision 
of their fellow justices.” This was partly on the ground that under pecu- 
liar local conditions the manufacture of ice in Oklahoma might well be 
considered a public utility. But Mr. Justice Brandeis went further. By 
the time his opinion was written the economists and publicists of the na- 
tion were mobilizing their plans to deal with our financial and business 
crisis. To their proposals the dissenting judges were at least tolerant. 
“The people of the United States are now confronted with an emetgency 
more serious than war. Misery is widespread in a time, not of scarcity, 
but of over-abundance Rightly or wrongly, many persons think 
that one of the major contributing causes has been unbridled competition. 
Increasingly, doubt is expressed whether it is economically wise, or mor- 
ally right, that men should be permitted to add to the producing facilities 
of an industry, which is already suffering from over-capacity 
assert that through improved methods of manufacture made possible by 
advances in science and invention and vast accumulations of capital, our 
industries had become capable of producing from 30 to 100 per cent more 
than was consumed even in the days of vaunted prosperity; and that the 
present capacity will, for a long time, exceed the needs of business. All 


% 285 U.S. 262, 52 Sup. Ct. 371, 76 L.Ed. 747 (1932). & Tbid., 278. 


82 Mr. Justice Cardozo did not partake in the consideration or decision of the case. It may 
confidently be assumed that had he done so his attitude would have been the same as that of 
Justices Brandeis and Stone. 
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agree that irregularity in employment—the greatest of our evils—cannot 
be overcome unless production and consumption are more evenly bal- 
anced. Many insist that there must be some form of economic control. 
There are plans for proration. There are many proposals for stabilization. 
And some thoughtful men of wide business experience insist that all proj- 
ects for stabilization and proration must prove futile unless, in some way, 
the equivalent of the certificate of public convenience and necessity is 
made a prerequisite to embarking new capital in an industry in which the 
capacity already exceeds the production schedules.’** The learned Justice 
recognized that the proposal was fraught with difficulties, but thought 
nevertheless that the Court should not oppose its will if “a single coura- 
geous state” chose to “serve as a laboratory” for trying ‘“‘novel social and 
economic experiments.’ Apparently the ““New Deal” has obtained sym- 
pathetic consideration from at least a minority of the members of the Su- 
preme Court. 


IV 


Much of this new legislation is indeed of a frankly temporary and 
emergency character. The National Industrial Recovery Act rests on the 
declaration of a national emergency and is limited to a space of two years 
after its enactment, unless the President shall sooner declare the emergen- 


cy ended. As such there is good ground to believe that it may be sus- 
tained. In Wilson v. New,*5 at the time of a threatened nation-wide rail- 
road strike, a five to four majority of the United States Supreme Court 
sustained the fixation of wages and hours of railroad employees. While 
“‘an emergency may not call into life a power which has never lived, never- 
theless emergency may afford a reason for the exertion of a living power 
already enjoyed.’’® In the time of acute housing shortage and high rents 
after the World War the same five to four majority in the Court sustained 
the regulation of rents by a governmental commission.*’ The first of these 
decisions rested its approval of the legislation on the ground that the 


3 Supra, note 80, 306-309. The dissent is heavily annotated with references to scientific 
and popular articles on economic planning. 


84 See statement of the Honorable Alfred E. Smith, infra, note 110. 

85 243 U.S. 332, 37 Sup. Ct. 298, 61 L.Ed. 755 (1917). 

86 Thid., 348. 

§7 Block v. Hirsh, 256 U.S. 135, 41 Sup. Ct. 458, 65 L.Ed. 865 (1921); Marcus Brown Hold- 
ing Co. v. Feldman, 256 U.S. 170, 41 Sup. Ct. 465, 65 L.Ed. 877 (1921); Levy Leasing Co. v. 
Siegel, 258 U.S. 242, 42 Sup. Ct. 289, 66 L.Ed. 595 (1922). In Chastleton Corporation v. Sin- 


clair, 264 U.S. 543, 44 Sup. Ct. 405, 68 L.Ed. 841 (1924) it was held that when the emergency 
was over, such acts ceased to be valid. 
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emergency had so changed circumstances as to clothe with a public inter- 
est “‘what at other times or in other places would be a matter of purely 
private concern.” A later decision reaffirming this position relied, more- 
over, on a more general exposition of the police power. ‘“The warrant for 
this legislative resort to the police power was a conviction on the part of 
the state legislators [i.e., of New York] that there existed in the larger 
cities of the state a social emergency caused by an insufficient supply of 
dwelling houses and apartments so grave that it constituted a serious 
menace to the health, morality, comfort, and even to the peace of a large 
part of the people of the state. That such an emergency if it really existed 
would sustain a resort, otherwise valid, to the police power for the pur- 
pose of dealing with it cannot be doubted, for unless relieved, the public 
welfare would suffer in respects which constitute the primary and undis- 
puted, as well as the most usual, basis and justification for exercise of that 
power.”** That the present economic depression presents an almost un- [ 
paralleled emergency, periling the morals, health, and lives of the people, 
and even the existence of the state itself, few can deny, and it is hardly to 
be expected that the Supreme Court will do so. We have no data for de- 
termining in such crises what measures of relief are permissible. In the 
terrific trial of the Civil War the safety of the state constituted sufficient 
warrant for the issuance by the federal government of fiat money as a 
means for preserving the government in its struggle for existence.*® The 
present machinery for industrial recovery is certainly no more than is 
necessary to restore prosperity to the land, and even that may fail. It is 
useless casuistry to ask whether in times of emergency the constitution 
may be deemed suspended, or whether its provisions are broad and flexible 
enough to permit the exercise of powers not ordinarily usable. In any 
event, there is ample authority for the proposition that in such times as 


% Levy Leasing Co. v. Siegel, supra, note 87, 245. In Block v. Hirsh, supra, note 87, Mr. 
Justice McKenna, dissenting, feared the possible extension of the doctrines of the case. “If 
such an exercise of government be legal, what exercise of government is illegal? Houses are a 
necessary of life, but other things are as necessary. May they, too, be taken from the direction 
of their owners and disposed of by the government? . . . . It is to be remembered that the le- 
gality of power must be estimated, not by what it will do, but by what it can do 
facts are significant and suggest the inquiry, have conditions come not only to the District of 
Columbia, embarrassing the Federal Government, but to the world as well, that are not ame- 
nable to passing palliatives, and that Socialism, or some formof Socialism, is the only permanent 
corrective or accommodation? It is indeed strange that this court, in effect, is called upon to 
make way for it and through the instrument of a Constitution based on personal rights and the 
purposeful encouragement of individual incentive and energy, to declare legal a power exerted 
for their destruction.” 


89 Legal Tender Cases, 12 Wall. 457 (1871). 
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these customary private interests must be subordinated to what is deemed 
the needs of the public welfare and safety.” 

A disposition of the problem purely as an emergency measure can, how- 
ever, hardly be permanently satisfactory. While some of the advocates of 
the new departure of government into fields of economic control stress its 
temporary and emergency character, others view it as of a much broader 
and more enduring nature. To the chief executive of the nation, the Na- 
tional Industrial Recovery Act ‘“‘represents a supreme effort to stabilize 
for all time the many factors which make for the prosperity of the na- 
tion.”’** An emergency measure to expire within two years, or until the 
end of the present economic crisis, hardly justifies the appellation of a 
“revolution” given to it by Mr. Donald Richberg.” The prophets of the 
new order are proposing not temporary measures to be applied only while 
disaster is imminent, but fundamental and enduring planning during 
times of normal prosperity in order that subsequent catastrophe may be 
averted.’ The acute suffering we are now experiencing is recognized to 
have had its origin in the over-production of the years of prosperity and 
the lack of a purchasing power in the great mass of society to consume the 
output of our great national industrial and agricultural machine. It is a 
condition likely again to occur in an unregulated economic state if and 
when prosperity is restored. Many of the measures proposed can indeed 
operate satisfactorily only when the country is on an even economic keel. 
The great experiment is right now facing possible disaster by an artificial 
increase in prices, when delayed prosperity still leaves millions unem- 
ployed and millions of others with purchasing power greatly reduced by 
assets frozen in closed banks, and the return from investments in stocks 
and mortgages completely vanished. There is now little need to restrict 
new additions to our capital structure. Unemployment reserves are hard 
ts establish and are apt to be ineffective when thousands of businesses are 

» People v. Nebbia, 186 N.E. 694, decided July 11, 1933, by the New York Court of Ap- 
peals, held constitutional an act regulating the milk business and authorizing the milk control 
board to fix minimum wholesale and retail prices. (See note 33, supra.) Southport Petroleum 
Co. v. Ickes (see C.C.H. Fed. Trade Regl. Service, 7th ed., 5203) decided Aug. 15, 1933, by 
the Supreme Court of the Dist. of Columbia, held constitutional section 9(c) of the N.I.R.A. 
Economy Dairy Co. v. Wallace (C.C.H. Fed. Trade Regl. Service, 7th ed., 5201) decided Aug. 
29, 1933, by the same court, held constitutional the Agricultural Adjustment Act. Blaisdell 
v. Home Bldg. and Loan Assn., 249 N.W. 334 (Minn., July 7, 1933) held constitutional as 
an emergency measure, in spite of the contract clause of the federal constitution, a legislative 


extension of the period of redemption from mortgage foreclosures. See contra, State ex. rel. 
Cleveringa v. Klein, 249 N.W. 118 (N.D., June 12, 1933). 


%* See note 39, supra. 


% See note 44, supra. 93 See notes 27, 28, 209, supra. 
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on the verge of bankruptcy and millions of workers are out of employ- 
ment.** The ““New Deal” means not only extraordinary emergency legis- 
lation but the dawn of a new political and economic era. 


V 


If the Supreme Court is to sustain redistribution of purchasing power 
and economic planning through direct regulation, it is apparent that the 
attitudes displayed and the principles enunciated in Coppage v. Kansas,% 
Chas. Wolff Packing Co. v. Court of Industrial Relations® and Adkins v. 
Children’s Hospital®’? must be renounced. The individualistic thought and 
action displayed in those and kindred cases must be reversed by a change 
in philosophic attitude, and a development of a tradition of the social re- 
sponsibility of the individual.®* If this cannot be done, speculation is rife 
as to the possibility of creating a new philosophy by various methods of 
packing the Court. 

For the court to renounce, repudiate, or ignore the more extreme of its 
individualistic pronouncements would not, however, be an entirely novel 
phenomenon. “It is a peculiar virtue of our system of law that the process 
of inclusion and exclusion so often employed in developing a rule, is not 
allowed to end with its enunciation, and that an expression in an opinion 
yields later to the impact of facts unforeseen.’’*°® Anglo-American law is 


empirical and pragmatic. It grows largely from case to case, and not by 
logical deductions from declared general premises. The belief of Marshall 
in McCulloch v. Maryland,'" that, for the purpose of determining the 


% In Chap. 186, Laws of Wisconsin 1933, the compulsory operation of the Wisconsin Un- 
employment Reserves Act was extended “until business recovery is well under way in Wiscon- 
sin.” 

9% See note 54, supra. 

% See note 67, supra. 97 See note 57, supra. 

% See A. A. Berle, Jr., A High Road For Business, in Scribner’s Magazine, June 1933, 325; 
Tugwell; op. cit., supra, note 27, 3-7; Alfred E. Smith, note 110, infra. Compare the following 
paragraph from Sharp, supra, note 56, 809: “Individualistic habits will probably not soon dis- 
appear. Mental and civic individualism may in fact be more than ever essential if other de- 
pressions in time produce what some expect, a relatively co-operative industrial system. If 
technical and administrative developments do indeed require the creation of new types of co- 
operative social and industrial organizations, and the extension of social control, it is possible 
to expect that such developments will not meet a permanent obstacle in the decisions of the 
Supreme Court. The wisdom of the Court has led it throughout its history to recognize the 
necessity for practical adjustments in its administration of justice.” 

#” Paul Y. Anderson, If the Supreme Court Objects, The Nation, July 19, 1933, 64. 

1 Mr. Justice Brandeis, dissenting, in Jaybird Mining Co. v. Weir, 271 U.S. 609, 619, 46 
Sup. Ct. 592, 595 (1926). 

rot 4 Wheat. 316 (1819). 





246 THE UNIVERSITY OF CHICAGO LAW REVIEW 


boundary between immunity of federal instrumentalities and the power 
of the states, he had discovered in the principle of sovereignty “‘an intel- 
ligible standard, applicable to every case to which the power may be ap- 
plied” was certainly not realized in the following years. The original dog- 
ma that a corporation is a creature of the law, having no existence beyond 
the borders of the state that created it, had to yield to the practical exigen- 
cies of commerce.’ The litigation over the commerce clause is strewn 
with the broken fragments of attempts at definition and generalization, 
and the court at times has openly confessed that its decisions have been 
dictated more by considerations of practical expediency than by the 
logical application of declared legal principles."®? Moreover, pure indi- 
vidualism has never been maintained in our law. The hirer of labor may 
be prohibited from offering as the price of wages hours of work detrimental 
to the health of his employees.’** A business may be prohibited not be- 
cause it, in itself, is a menace to the public good, but because it is one of a 
class in which that menace does exist and for administrative purposes it is 
impractical for the law to do other than generalize.'*> Taxation has often 
been used as a means of directing economic life along certain channels,'® 
and regulatory statutes have been sustained which except from their 
operation certain groups and classes believed to be in need of economic aid 
rather than of restriction.’® 

That drastic governmental control over industry teems with perils must 
be admitted. In his dissent in New State Ice Co. v. Leibmann,'* Mr. Jus- 
tice Brandeis observed, ‘“The objections to the proposal are obvious and 
grave. The remedy might bring evils worse than the present disease. The 
obstacles to success seem insuperable. The economic and social sciences 
are largely unchartered seas. We have been none too successful in the 
modest essays in economic control already entered upon. The new pro- 

2 Henderson, The Position of the Foreign Corporation in American Constitutional Law 
(1918); Note, 3 Wis. L. Rev. 100 (1925). 

%3 Galveston, etc. Ry. v. Texas, 210 U.S. 217, 28 Sup. Ct. 638 (1908). 

4 Bunting v. Oregon, 243 U.S. 426, 37 Sup. Ct. 435, 61 L.Ed. 830 (1917). 

s Powell v. Pennsylvania, 127 U.S. 678, 8 Sup. Ct. 992, 32 L.Ed. 253 (1887). 

6 American Sugar Refining Co. v. Louisiana, 179 U.S. 89, 21 Sup. Ct. 43, 45 L.Ed. 102 
(1900); Quong Wing v. Kirkendall, 223 U.S. 59, 32 Sup. Ct. 192, 56 L.Ed. 350 (1912). 

7 In this respect the law appears to have progressed to the position stated in the text. Cf. 
Connolly v. Union Sewer Pipe Co., 184 U.S. 540, 22 Sup. Ct. 431, 46 L.Ed. 679 (1902) with 
International Harvester Co. v. Missouri, 234 U.S. 199, 34 Sup. Ct. 859, 58 L.Ed. 1276 (1914) 
and Liberty Warehouse Co. v. Burley Tobacco Growers Ass’n., 276 U.S. 71, 48 Sup. Ct. 291 


(1928). In the last case the aid given to agricultural co-operatives was of a positive and not 
merely negative character. 


108 Supra, note 80. 
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posal involves a vast extension of the area of control. Merely to acquire 
the knowledge essential as a basis for the exercise of this multitude of 
judgments would be a formidable task; and each of the thousands of these 
judgments would call for some measure of prophecy. Even more serious 
are the obstacles to success inherent in the demands which execution of the 
project would make upon human intelligence and upon the character of 
men. Man is weak and his judgment is at best fallible.’"*°? The Hon. Al- 
fred E. Smith has recently expressed similar doubts as to the wisdom of 
the N.I.R.A."° “I have never hesitated to recommend the extension of 
government activities to meet the needs of a growing population in an age 
of industrial invention, but this plan goes beyond anything my imagina- 
tion can follow. I may be old-fashioned, but I can’t understand how it can 
possibly work If we could give the planners a corner of Alaska, or 
a chunk of the Bad Lands, for their experiment, it would not be so serious. 
Then if the laboratory blew up, the whole nation would not suffer.” A 
little farther on Mr. Smith states, “In such a triumph of bureaucracy, the 
little man would be lost in the shuffle.” It is interesting to compare this 
last with President Roosevelt’s emphasis upon, and plea to, the little man 
to co-operate, in his radio address of July 24, 1933." 

It is entirely possible, of course, that some governmental acts under a 
scheme of social planning will be directed not to the welfare of society as a 
whole, but to ignoble ends of partisanship and class favoritism. The Four- 
teenth Amendment, unless it is to be totally repudiated, should, it is 
clear, be applied to annul arbitrary acts of spoliation and discrimination. 
And yet it is extremely difficult to draw the line between the good and the 
evil law. Is the current agitation against the chain store designed to foster 
the common weal, or is it merely to protect the independent merchant? 
Suppose new labor-saving devices are discovered reducing drastically the 
cost of the product to the consumer, but throwing thousands of workers 
out of employment. Would suppression or restriction of the new invention 
be in the interests of society, or an act of favoritism to the vested interests 
of capital and labor in the old industry? It is apparent that such questions 


19 Supra, note 80, 309. 
ue Alfred E. Smith, Business Control, in the New Outlook, July, 1933, 9-10. 


«11 Compare the language of Mr. Justice Brandeis on the locale of experimentation, in his | 
dissenting opinion in New State Ice Co. v. Liebmann, supra, note 80, especially at 311,—“‘It is 
one of the happy incidents of the federal system that a single courageous State may, if its citi- 
zens choose, serve as a laboratory; and try novel social and economic experiments without risk | 
to the rest of the country.” 


™ “But, important as is the heartening demonstration, the richest field for results is among 
the small employers, those whose contribution will give new work for from one to ten people.” 
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as these cannot be answered by use of the customary dogmas of our legal 
system. If large scale economic planning is to be attempted, it seems clear 
that a new hierarchy of governmental agencies must be established to ad- 
minister the difficult technological, financial, and human problems that 
the proposal entails. Judicial control can be only remote and supervisory, 
as is now the situation in relation to most administrative bureaus. 

The importance of the judgments the Supreme Court must make when 
the program for the “New Deal” is presented to it cannot be minimized. 
The American principle of judicial review declared in Marbury v. Madi- 
son," and the due process clause of the Fourteenth Amendment have 
made the Court the battlefield on which competing political, social and 
economic theories wage their Armageddons. Thus the Court will be called 
upon to decide whether, under our Constitution, the nation must in mat- 
ters economic be ruled largely by a spirit of laissez faire, or whether the 
state may through the force of its members control the individual’s rights 
of property and contract in the economic interest of the common society. 
Thrice in its long history the Supreme Court has wrestled with problems 
calling not so much for legal reason and acumen, as for the highest attri- 
butes of statesmanship. First, Marshall and his colleagues wrought from 
the vague generalities of the Constitution our federal system; then, in the 
era following the Civil War, the Court resisted the efforts of the radicals in 


Congress by drastic reconstruction to humble state power; and lastly, 
after the close of the Spanish-American War it was decided that no obsta- 
cle should be placed in the “‘path of empire” on which the nation had 
entered. It seems probable that the work on which the Court must shortly 
enter will, in its importance and effect on the nation’s life, be fully com- 
parable to the tasks already performed. 


"3 y Cranch. 137 (1803). 





LEGISLATION AND ADMINISTRATION 


THE IMPAIRMENT OF CONTRACTS: MORTGAGE 
AND INSURANCE MORATORIA* 


CHARLES Bunn** 


HE Bar is destined, during the next year, to give more attention 

to the Contracts Clause than it has for a long time. State laws, of 

a sort not seen since the hard times of the go’s, will force Courts 
and lawyers to retrace old paths, and to explore some new ones. 

The acts referred to are chiefly of two sorts: (1) those relating to mort- 
gages, and designed to assist mortgagors in various ways, and (2) those 
relating to insurance contracts, and intended to authorize an official 
moratorium of loans on and cash surrenders of life insurance policies. 
Both classes result from the depression, are expressly temporary (expiring 
in 1935 Or sooner), and commonly refer to the economic emergency as 
their reason and justification. 

The insurance laws follow, in general, one pattern. After reciting an 
emergency condition, they authorize the Commissioner or Superintendent 
of Insurance (sometimes with the approval of the Governor) to make rules 
and regulations for the conduct of the business of insurance, which rules 
and regulations, it is sometimes stated, ‘may be contrary to existing 
laws,”’ and when in force such rules and regulations shall supersede exist- 
ing laws in conflict with them." 

Most of the acts say nothing about superseding contracts. But part of 
their purpose in fact was to enable the Commissioners to declare a mora- 
torium against new loans on life insurance policies, and against the sur- 
render of such policies for cash, and the rules and regulations in fact made 
under them were, in almost all the States, to that effect. Substantially all 
life insurance policies outstanding when the acts were passed contained 

* No one interested in this subject can afford to overlook the able paper by Mr. A. H. 
Feller, ‘“Moratory Legislation,” in the Harvard Law Review for May, 1933 (46 Harv. L. Rev. 
1061). What is there said as to the history, purpose, and directives of moratory laws makes 
any further treatment of those points superfluous. My excuses for this further treatment of 
another part of the same field are two: (1) the passage, since Mr. Feller wrote, of numerous 


new acts, and (2) the fact that, as it seems to me, Mr. Feller somewhat underrates the Constitu- 
tional difficulties. 


** Member of the Si. Paul bar. 
* The emergency insurance acts so far available are listed in Appendix I. 
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express agreements to loan stated sums, in cash, ‘“‘on the sole security of 
this policy,” either on demand or within a stated period after application 
made, and also promises to pay stated amounts in cash upon the sur- 
render of the policy before maturity, at the option of the holder. The 
regulations made under these statutes limit and prohibit, until further 
order, the performance of these clauses of the contracts. They act directly 
on the contracts, and clearly (though temporarily) impair them. 

The mortgage legislation is not so uniform in character.? Some laws 
simply stay proceedings for foreclosure for a stated time; some authorize 
the Court to do so upon terms (as to possession, care of the property, 
taxes, disposition of the income, etc.); some abolish the “foreclosure by 
advertisement” previously authorized, and require all foreclosures to be 
made by action; some extend redemption periods six months or longer; 
some do the same thing on condition that the mortgagor pay interest and 
taxes; some authorize the Court to extend the period upon fair terms; 
some abolish deficiency judgments during the emergency, and some pro- 
vide that in determining deficiencies the actual fair value of the land, and 
not the bid at the foreclosure sale, shall govern. Some acts lay down flat 
rules applicable to all cases, others vest power in Courts of equity to deal 
with each case individually. Most of the acts apply only to mortgages on 
land, and not to chattel mortgages, contracts for the sale of real estate, 
conditional sales of personal property, or pledges. Some apply to execu- 
tion sales of real estate as well as mortgage sales. Where delay of proceed- 
ings or extension of the redemption period is granted, the added time runs 
from six months to two years. Most of the laws apply to all mortgages on 
land, including, therefore, wild lands and also business and industrial 
properties as well as farms and homes. All are intended to apply to mort- 
gages existing at the enactment of the act, and some in terms do not apply 
to future mortgages. Substantially all are expressly stated to expire in 
1935 or sooner; they are not intended as permanent reforms, but as tem- 
porary emergency expedients.’ 

The Contracts Clause declares: 

No State shall . . . . coin Money; emit Bills of Credit; make anything but Gold 


and Silver Coin a Tender in Payment of Debts; pass any . . . . Law impairing the 
Obligation of Contracts 


These provisions resulted from the history of the time when they were 
written. The men who wrote them had lived through the Revolutionary 


2 These acts are listed, and their main provisions very briefly summarized, in Appendix II. 
3 Constitution of the United States, Article I, Section 10, Clause 1. 
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War, and through the “critical period” that followed it; they had experi- 
enced stay laws, valuation laws, the indiscriminate emission of legal 
tender paper money, and the accompanying disappearance of individual 
and public credit. Rightly or wrongly, they were of opinion that a consti- 
tutional guaranty against State legal tender laws, and against laws im- 
pairing contracts generally, was necessary to lay a basis for individual 
credit under the new government.‘ They were concerned, in these pro- 
visions, primarily with money contracts, and not with franchise grants or 
corporate charters. This is not to criticize the doctrine of the Dartmouth 
College case. The point is that as that doctrine, so far as we can tell, was 
not in the mind of the Constitutional Convention, so also it and the vast 
body of learning and decision based upon it are mostly foreign to the pres- 
ent inquiry. We are back where the Constitutional Convention stood, in 
the field of money contracts, and are confronted by what seem plain 
words. How absolutely did the men who used those words intend to bind 
the States, and how much leeway did they mean to leave for laws to ease 
the burden of the debtor class in times of economic stress? 

The language that was used is absolute in form. Perhaps it was intend- 
ed to be so in fact. We shall see later that that is not the law, but at least 
the language used, compared with the vagueness of the substantially con- 
temporaneous language of the Fifth Amendment, shows that the Con- 
tracts Clause was meant to be comparatively stringent; and its construc- 
tion has certainly been stricter in substance than that of either the Fifth or 
the Fourteenth Amendment. If the new laws are not invalid as impairing 
contracts, they are clearly safe against the claim that they take property 
without due process. 

Whether a given law impairs the obligation of a contract is a question 
of fact and not of form. A State may regulate the procedure of its Courts, 
and may legislate on remedies,’ but when such legislation, though directed 
only to the remedy, results in a real change of substantial rights under an 
existing contract, it impairs it. Whether the impairment violates the 
Constitution may depend on other factors, but a substantial change in 

4 This was Chief Justice Marshall’s view. See his language in Ogden v. Saunders, 12 Wheat. 
212, 354-55 (1827). It was strongly stated and greatly relied on by the Court much later. 


Edwards v. Kearzey, 96 U.S. 595, 604-607 (1877). But, as Mr. Feller points out (46 Harv. L. 
Rev. 1068), the record of the Convention itself is very meager. 


sSturges v. Crowninshield, 4 Wheat. 122, 200 (1819). The very numerous cases in which 
Chief Justice Marshall’s dictum have been analyzed are well edited in Rose’s Notes to 4 Wheat. 
122 at p. 878 of the Revised Edition. See especially Penniman’s Case, 103 U.S. 714 (1880); 
Antoni v. Greenhow, 107 U.S. 769, 2 Sup. Ct. 91 (1883); Oshkosh Waterworks Co. v. Oshkosh, 
187 U.S. 437, 23 Sup. Ct. 234 (1903). 
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fact, by any form of law, of the real status of a party under an existing 
contract constitutes impairment.° 

That these new laws, or most of them, do change existing rights in a 
substantial way cannot be doubted. The laws relating to insurance (or 
rather the regulations under them which, if otherwise valid, have the force 
of law and so are ‘“‘Laws”’ under the Contracts Clause’) act directly on the 
contracts, and deny to holders of insurance contracts the rights, clearly 
stated in their policies, to borrow on them and surrender them for cash. 
The mortgage laws purport to act only on the remedy, but that they, or 
most of them, in fact amend substantial rights is clear. 

The holder of a mortgage, who has become the purchaser upon foreclo- 
sure sale, is entitled by mere lapse of a time stated in the law, there being 
no redemption, to become the owner of the land. The time passes, and 
there is no redemption. He should now be the owner, and therefore be en- 
titled, among other things, to possess and use the land, to rent it, or to sell 
it. But in the meantime a new statute has extended the redemption period 
a year. He is therefore not the owner, he is not entitled to possession, he 
has no right to rent the land, and he cannot give a marketable title. If this 
condition lasts a year, it will cost the mortgagee at least 10 per cent of the 
sum loaned,* plus any intervening depreciation of the property. If re- 
demption is ultimately made he gets his money back, but redemptions 
have been very scarce, in western States, these last ten years. What the 
new time really means is a new option in the mortgagor, plus a new year’s 
possession, at the mortgagee’s expense. The substantial rights of both 
parties are changed in an important way by such an act, and in any rea- 


6 The cases on the point are myriad. For present purposes the following are quite enough: 
Green v. Biddle, 8 Wheaton 1 (1823); Bronson v. Kinzie, 1 How. 310 (1843); von Hoffman v. 
Quincy, 4 Wall. 535 (1866); Edwards v. Kearzey, 96 U.S. 595 (1877); Louisiana v. New Or- 
leans, 102 U.S. 203 (1880); Barnitz v. Beverly, 163 U.S. 118, 16 Sup.Ct. 1042 (1896); Bank 
of Minden v. Clement, 256 U.S. 126, 41 Sup.Ct. 408 (1921); Harrison v. Remington Paper Co., 
140 Fed. 385 (1905). 


7 Grand Trunk Western Ry. v. Railroad Commn. of Indiana, 221 U.S. 400, 31 Sup. Ct. 
537 (1911); Ross v. Oregon, 227 U.S. 150, 162-63, 33 Sup. Ct. 220, 228 (1913). 


86 per cent for interest, plus about 4 per cent for taxes and insurance. The latter are of 
course not dependent on the size of the loan, and 4 per cent may be far from the fact in individ- 
ual cases, but is believed to be a fair general average. The calculation is of course subject to cor- 
rection for any payment which the Act or the Court requires the mortgagor to make. 

Such considerations are not absent when mortgage loans are made. Substantially more 
money can safely be, and it is believed in fact commonly is, advanced on property worth 
$1,000.00 in, for instance, Texas, where foreclosure proceedings are comparatively simple and 
periods of redemption short, than on property of the same value in, for instance, Illinois, where 


foreclosure proceedings take much time and periods of redemption, under ordinary law, may 
run for 15 months. 
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sonable meaning of the words the law impairs the obligation of their 
contract.° 

If the extension comes before foreclosure sale, instead of at the end of 
the redemption period, the result is not materially different. Every mort- 
gage contemplates foreclosure, and most provide for it. The mortgagee is 
entitled, on default, to proceed in the customary way to hold a sale. The 
proceedings are subject to certain known delays, varying from State to 
State, but the average time from the institution of proceedings to the sale 
in any State is reasonably calculable. An artificial long extension of that 
time prolongs the option to redeem, extends the possession of the mort- 
gagor, and has substantially the same effect, in fact, as an extension of 
redemption after the sale occurs. In either case the mortgagor has new 
substantial benefits and the holder of the mortgage new substantial bur- 
dens. In either case the substance of their contract has been changed, and 
its obligation is impaired within all the definitions.’° 

The main provisions of these laws then, without going into further de- 
tails, impair the obligation of existing contracts. If the Contracts Clause 
is read as literal and absolute, they violate it. The remaining question is 
whether and how far, in the emergency which existed in the spring of 1933, 
the police power of the States was competent to grant relief to debtors, in 


the manner and to the extent that these laws do, notwithstanding con- 
tracts are impaired. 

Some of the limitations of the Constitution are intended to be absolute, 
in peace and war, and persist through all emergencies. Ex parle Milligan™ 
is enough to settle that. Some of these are included in the clause before us. 


® Bronson v. Kinzie, 1 How. 310 (1843); Howard v. Bugbee, 24 How. 461 (1860); Brine v. 
Insurance Company, 96 U.S. 627 (1877); Barnitz v. Beverly, 163 U.S. 118, 16 Sup. Ct. 1042 
(1896). For collection of cases, see 1 A. L. R. 143. 


1° Specific decisions of the Supreme Court of the United States on the validity of ‘stay laws” 
are difficult to find. Daniels v. Tearney, 102 U.S. 415 (1880) is, technically, such a decision, but 
it relies so much on the fact that the Virginia ordinance of 1861 was in aid of secession that it 
should not be too greatly relied on for the general proposition. Statements that stay laws are 
invalid and that prolonged delay constitutes impairment are rather numerous. See Edwards v. 
Kearzey, 96 U.S. 595, 601 (1877); Louisiana v. New Orleans, 102 U.S. 203, 207 (1880); Seibert 
v. Lewis, 122 U.S. 284, 297-8, 7 Sup. Ct. 1190 (1887); Oshkosh Waterworks Co. v. Oshkosh, 187 
U.S. 437, 439, 443-4, 23 Sup. Ct. 234 (1903). Conflicting State decisions on stay laws 
are collected in Mr. Feller’s paper, 46 Harv. L. Rev., 1070-1072 (1933). It is not now 
necessary to decide the general proposition. We are dealing with mortgages. It is settled that 
a new or greatly lengthened right of redemption impairs the mortgage contract (cases in pre- 
vious note) and there is no difference in fact, and should be no constitutional difference, be- 
tween a long and artificial postponement before sale and an extended option of redemption 
afterwards. 


™ 4 Wall. 2 (1866). The famous passage is at pages 120-21. 
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Thus no State can grant letters of marque and reprisal, coin money, pass 
legal tender laws, or grant titles of nobility, in any circumstances. The 
view has often been expressed that the Contracts Clause is similarly abso- 
lute. But it is now quite clear that in some circumstances, for some pur- 
poses, and to some extent, States can impair the obligation of existing 
contracts. 

This was first held as a limitation on the doctrine of the Dartmouth 
College case. Rights were asserted under public grants to private institu- 
tions, so difficult for society to live with that they had to be withdrawn. 
It has for some time been well settled that there are certain subjects con- 
cerning which even States cannot make contracts, and that if they under- 
take to do so they can later change their minds.” The cases were summed 
up as follows by Mr. Justice Pitney in 1915: 

It is established by repeated decisions of this court that neither of these provisions 
(the contracts clause and the due process clause) of the Federal Constitution has the 
effect of overriding the power of the State to establish all regulations reasonably neces- 
sary to secure the health, safety, or general welfare of the community; that this power 


can neither be abdicated nor bargained away, and is inalienable even by express grant; 
and that all contract and property rights are held subject to its fair exercise." 


It will not be useful, for the present purpose, to explore in detail the 
scope and limits of this principle. The light that the cases upon public 


contracts throw upon the power of States over the private contracts of 
their citizens is at best oblique and indirect. In some fields contracts made 
by States are binding, but those made by private parties are subject to 
impairment."* It is perhaps important that where the subject matter of a 
public contract is primarily financial, as an exemption from taxation’’ or 
a public utility rate structure," the contract is generally held not subject 
to impairment. But the analogy cannot be pressed too far. 


™ Northwestern Fertilizer Co. v. Hyde Park, 97 U.S. 659 (1878); Stone v. Mississippi, 101 
U.S. 814 (1879); C.B.& Q.R.R. Co. v. Nebraska, 170 U.S. 57, 18 Sup. Ct. 513 (1898); Northern 
Pacific Ry. Co. v. Duluth, 208 U.S. 583, 28 Sup. Ct. 341 (1908); Texas & New Orleans R.R. v. 
Miller, 221 U.S. 408, 31 Sup. Ct. 534 (1911); Chicago & Alton R.R. v. Tranbarger, 238 U.S. 67, 
35 Sup. Ct. 678 (1915); Denver & Rio Grande R.R. v. Denver, 250 U.S. 241, 39 Sup. Ct. 450 
(1919). But see Grand Trunk Western R.R. v. South Bend, 227 U.S. 544, 33 Sup. Ct. 303 
(1913). 

"8 Chicago & Alton R.R. v. Tranbarger, 238 U.S. 67, 76-77, 35 Sup. Ct. 678 (1915). 

"4 Compare Los Angeles v. Los Angeles City Water Co., 177 U.S. 558, 20 Sup. Ct. 736 
(1900), and Detroit v. Detroit Street Ry. Co., 184 U.S. 368, 22 Sup. Ct. 410 (1902), with Union 
Dry Goods Co. v. Georgia P.S. Commn., 248 U.S. 372, 39 Sup. Ct. 117, 9 A.L.R. 1420 (1919). 

's New Jersey v. Wilson, 7 Cranch 164 (1812); Home of the Friendless v. Rouse, 8 Wall. 
430 (1869); Washington University v. Rouse, 8 Wall. 439 (1869). 

% Los Angeles v. Los Angeles City Water Co., 177 U.S. 558, 20 Sup. Ct. 736 (1900). 
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We come then to the cases upon private contracts. The ground on 
which they rest was stated thus by Mr. Justice Holmes: 
One whose rights, such as they are, are subject to State restriction, cannot remove 


them from the power of the State by making a contract about them. The contract will 
carry with it the infirmity of the subject matter.” 


This gem of insight throws a flood of light upon the doctrine that it illus- 
trates, but does little to define the limits of its operation. The Justice 
would be the first to admit that this is so. In the same opinion he ex- 
plained: 


All rights tend to declare themselves absolute to their logical extreme. Yet all in 
fact are limited by the neighborhood of principles of policy which are other than those 
on which the particular right is founded, and which become strong enough to hold 
their own when a certain point is reached. The limits set to property by other public 
interests present themselves as a branch of what is called the police power of the State. 
The boundary at which the conflicting interests balance cannot be determined by any 
general formula in advance, but points in the line, or helping to establish it, are fixed by 
decisions that this or that concrete case falls on the nearer or farther side.” 


There is therefore no escape from a statement of the facts of some of the 
main cases. 

In 1859, in Georgia, White sold Hart a slave, and took his note in pay- 
ment. The Civil War was fought, the Thirteenth Amendment proposed 
and ratified, and Georgia adopted a new Constitution prohibiting its 
Courts from enforcing ‘‘any debt the consideration of which was a slave.” 
White then sued upon the note. One would have thought, if the police 
power can abrogate a contract, that here was a clear case. But the Court 
held the provision of the new Georgia Constitution void under the Con- 
tracts Clause, and White got judgment."® 

In 1868 North Carolina adopted a new Constitution, and by it ex- 
empted from execution “every homestead, and the dwelling and build- 
ings used therewith, not exceeding in value $1,000.00, to be selected by the 
owner thereof.’’ Edwards had a judgment against Kearzey, based on con- 
tracts dating before 1868. He levied upon Kearzey’s homestead, which did 
not exceed the value stated. Chief Justice Taney had already spoken of 
certain possible exemptions as being within the State’s authority to grant.”° 
But the Court held this exemption a violation of the Contracts Clause. 
The police power was dismissed abruptly: 

'? Hudson County Water Co. v. McCarter, 209 U.S. 349, 357, 28 Sup. Ct. 529 (1908). 

8 209 U.S. 355 (1871). 

19 White v. Hart, 13 Wall. 646 (1871); Osborn v. Nicholson, 13 Wall. 654 (1871). 

20 In Bronson v. Kinzie, 1 How. 311, 315 (1843). 





256 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Policy and humanity are dangerous guides in the discussion of a legal proposition. 
He who follows them far is apt to bring back the means of error and delusion. The pro- 
hibition contains no qualification, and we have no judicial authority to interpolate any.” 


In 1898 Manigault and Springs, riparian proprietors on Kinloch Creek, 
in South Carolina, agreed, in settlement of an existing controversy, that a 
dam maintained by Springs across the creek should be removed by 1901, 
and that both should thereafter have clear passage through the creek. In 
1903 a State law authorized Springs by name to build a dam at the same 
point, and the suit was to prevent his doing so. The new law was held 
valid. It is easy to appreciate that the State’s control over its public 
waterways cannot be limited by private contract, but the Court’s state- 
ment goes much beyond that application, and is in striking contrast to the 
one last quoted: 


It is the settled law of this court that the interdiction of statutes impairing the obli- 
gation of contracts does not prevent the State from exercising such powers as are vested 
in it for the promotion of the public weal, or are necessary for the general good of the 
public, though contracts previously entered into between individuals may thereby be 
affected. This power, which in its various ramifications is known as the police power, is 
an exercise of the sovereign right of the Government to protect the lives, health, 
morals, comfort, and general welfare of the people, and is paramount to any rights under 
contracts between individuals.” 


Hudson County Water Co. v. McCarter*} is to much the same effect. The 
Water Company had rights to take water from the Passaic River, in New 


* Edwards v. Kearzey, 96 U.S. 595 (1877). The passage quoted is at page 604. The lan- 
guage used did not have the sympathy of all the judges. See the concurring opinion of Mr. Jus- 
tice Clifford, pp. 608-10, and of Mr. Justice Hunt, pp. 610-11. 

In various other cases, where private money contracts were held unlawfully impaired, 
though no reference is made to the police power, facts were present which would have justified 
such reference, if the relief of debtors is at all within its scope. The statute held invalid in 
Bronson v. Kinzie, 1 How. 311 (1843), was passed in Illinois in 1841. Current conditions as to 
values, credit, money, banks, and debt were then about as bad as possible, and the repeal of the 
National Bankruptcy Act in 1843 did not make the plight of debtors any easier. The reaction 
to the decision was quite violent. See Charles Warren, The Supreme Court in United States 
History, Vol. II, pp. 375-79. The statute held invalid in Barnitz v. Beverly, 163 U.S. 118 
(1896), was a Kansas act of 1893. Farmer debtors in the western states were certainly not 
happy in the go’s. But nothing is said in the opinion about any police power. 

2 Manigault v. Springs, 199 U.S. 473, 26 Sup. Ct. 127 (1905). The passage quoted is at pp. 
480-81. The italics are the present writer’s. 

Though Mr. Justice Brown here says that the rule announced is settled, it will be noted that 
the cases cited in support of it (at p. 481) all deal with public contracts. It is believed there is a 
real difference between contracts of the State with citizens and contracts solely between private 
persons, and that the controlling rules are not necessarily the same in the two cases. But it is 
certainly not intended to criticize the doctrine or result of Manigault v. Springs. No private 
persons should be able, by any form of deal, to control the public right to regulate the level of 
public navigable waters. 


23 209 U.S. 340, 28 Sup. Ct. 529 (1908). The two quotations from Mr. Justice Holmes at 
page 255 above are from the opinion in this case. 
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Jersey, and had made contracts and laid pipes to carry it to Staten Island, 
in New York. New Jersey passed an act prohibiting the transport of any 
waters of the State outside its boundaries. The Court held the act within 
its power. 

It is also clearly settled that though a rate contract between a city and 
a municipality is binding, a contract with a private person, giving him a 
certain rate, does not control the State, and may be abrogated to prevent 
discrimination.”4 Again, it is easy to agree with the result, but again the 
Court’s statement is extremely broad. After referring to the prior cases 
the Court said: 

These decisions, a few from many to like effect, should suffice to satisfy the most 
skeptical or belated investigator that the right of private contract must yield to the 


exigencies of public welfare when determined in an appropriate manner by the author- 
ity of the State.’s 


- 

So the matter stood until the war. In 1919 and 1920 the housing situa- 
tion in the cities of New York and Washington became acute. Statutes 
were passed in both setting up a rent commission, with power to fix rea- 
sonable rents, etc., and obliging landlords to extend existing leases at the 
rents fixed by the commission. In the first case from New York two con- 
tracts were abrogated by the statute. The first lease had contained the 
universale clause (so essential that the law would certainly imply it if it 
were overlooked) that the tenant should surrender his possession at the 
conclusion of the term. The term ended, and the landlord made a lease to 
other tenants. But the first tenant was still there, and claimed the right 
to stay in by the statute. The Court held the statute good.” The majority 
declared: 

The chief objections to these acts have been dealt with in Block v. Hirsch. In the 
present case more emphasis is laid upon the impairment of the obligation of the con- 
tract of the lessees to surrender possession and of the new lease which was to have gone 


into effect upon October 1, last year. But contracts are made subject to this exercise of 
the power of the State when otherwise justified, as we have held this to be. 


It began to look as if the Contracts Clause was to be read that no State 
should impair the obligation of contracts except for public purposes. But 
while the Court had the rent cases before it there was argued and decided 


*4 Knoxville Water Co v. Knoxville, 189 U.S. 434, 438, 23 Sup. Ct. 531 (1903); Portland 
Railway Co. v. R.R. Commn. of Oregon, 229 U.S. 397, 33 Sup. Ct. 820 (1913); Union Dry 
Goods Co. v. Georgia Public Service Commn., 248 U.S. 372, 39 Sup. Ct. 117 (1919). 

5 248 U.S. 377, 39 Sup. Ct. 147 (1919). 

© Marcus Brown Holding Co. v. Feldman, 256 U.S. 170, 41 Sup. Ct. 465 (1921). The pas- 
sage quoted is at page 198. The italics are the present writer’s. See also Levy Leasing Co. v. 
Siegel. 258 U.S. 242, 248-40, 42 Sup. Ct. 289 (1922). 
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Bank of Minden v. Clement.’ This involved a Louisiana statute that ex- 
empted the proceeds of certain life insurance policies from the debts of the 
insured. The statute was held void as to debts that existed before the 
passage of the act. The Court quoted with approval from Planiers’ Bank 
v. Sharp: 


One of the tests that a contract has been impaired is that its value has by legislation 
been diminished. It is not, by the Constitution, to be impaired at all. This is not a 
question of degree or manner or cause, but of encroaching in any respect on its obligation, 
dispensing with any part of its force.? 

It is perhaps no wonder that the dissenting justices in the Marcus Brown 
case were a little startled, and that commentators are confused. 

It will be necessary to refer to only one more case. The owners of coal 
lands in Pennsylvania had made deeds of the surface, reserving however 
the right to mine all coal, whether the surface fell or not, and the grantees 
had released all damages that might result. The city of Scranton was laid 
out and built up, in large part, upon such lands. The owners were about 
to mine, but a state law was passed prohibiting mining under cities to such 
an extent as to cause subsistence of dwelling houses, public buildings, 
streets, or the facilities of public services. It was supported as essential 
for the safety of the lives of persons in the city. But the Court held the act 
invalid.’? One more quotation cannot be avoided: 

Government hardly could go on if to some extent values incident to property could 
not be diminished without paying for every such change in the general law. As long 
recognized, some values are enjoyed under an implied limitation and must yield to the 
police power. But obviously the implied limitation must have its limits, or the contract 
and due process clauses are gone. One fact for consideration in determining such limits 
is the extent of the diminution. When it reaches a certain magnitude, in most if not in 
all cases there must be an exercise of eminent domain and compensation to sustain the 
act. So the question depends upon the particular facts... . . 

The rights of the public in a street purchased or laid out by eminent domain are 
those that it has paid for. If in any case its representatives have been so short sighted 
as to acquire only surface rights without the right of support, we see no more authority 
for supplying the latter without compensation than there was for taking the right of 
way in the first place and refusing to pay for it because the public wanted it very 


We are in danger of forgetting that a strong public desire to improve the public con- 
dition is not enough to warrant achieving the desire by a shorter cut than the constitu- 
tional way of paying for the change. As we have already said, this is a question of de- 


27 256 U.S. 126, 41 Sup. Ct. 408 (1921). The Marcus Brown case was argued March 3, 7, 


1921, and decided April 18, 1921. The Bank of Minden case was submitted March 21, 1921, 
and decided April 11, 1921. 


8 6 How. 301, 327 (1848). The italics are the present writer’s. 


2? Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 43 Sup. Ct. 158 (1922). The passages 
quoted are from pages 413, 415, and 416. 
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gree—and therefore cannot be disposed of by general propositions. But we regard this 
as going beyond any of the cases decided by this Court. The late decisions upon laws 
dealing with the congestion of Washington and New York, caused by the war, dealt 
with laws intended to meet a temporary emergency and providing for compensation 
determined to be reasonable by an impartial board. They went to the verge of the law 
but fell far short of the present act. 


We are warned that general propositions cannot settle questions in this 
field. But a few do seem to be permissible: 

1. Existing contracts can, for some purposes and to some extent, be im- 
paired by the police power. 

2. Such impairment is permitted, for the most part, when the main 
purpose of the act is something else—some other legitimate object of 
statutory regulation—to which some impairment of existing contracts is 
a necessary incident. Direct impairment of existing contracts, as the sole 
or main purpose of the law, can seldom be legitimate. 

3. Money contracts are protected more stringently than others. This 
seems to be the result of the decisions, and is believed to be correct for two 
main reasons: (1) as we have seen, such contracts were the original main 
object of the Contracts Clause, and (2) the Federal Government has direct 
power to deal with them under the bankruptcy power and the power over 
money and currency. It is almost safe to say that the relief of debtors 
from the claims of creditors is not of itself a legitimate object of State 
laws. 

4. The question is one partly of degree. An impairment without com- 
pensation is more serious than one where compensation is provided. A 
postponement for two years is more serious than one for thirty days. 

5. Some things are proper in emergencies which would not be so in nor- 
mal times.*° It is believed that this applies to money contracts. An act 
passed March 6, 1933, granting days of grace on obligations and extending 
all redemption rights until a general reopening of banks within the State, 
would have been proper.** The emergency insurance statutes passed in 
March of 1933 are probably also good upon this ground.** Emergency en- 
larges power, not because hard times make impairment proper as an ob- 
ject in itself, but because it is always proper to protect the abodes and 
occupations of the people and the institution of credit on which so much 

© Block v. Hirsh, 256 U.S. 135, 41 Sup. Ct. 458 (1921); Marcus Brown Holding Co. v. 
Feldman, 256 U.S. 170, 41 Sup. Ct. 465 (1921); Levy Leasing Co. v. Siegel, 258 U.S. 242, 42 
Sup. Ct. 289 (1922). The Court must be satisfied that a real emergency exists, and is not con- 


trolled by recitals in the act. Chastleton Corporation v. Sinclair, 264 U.S. 543, 44 Sup. Ct. 405 
(1924). 


* See State v. Moeller, 249 N.W. 330 (Minn., 1933). 
# See below, pages 263, 264. 
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depends; and when emergency is great enough to threaten these, the State 
has power to come to their assistance although some impairment of exist- 
ing contracts necessarily accompanies the effort. In the first half of 1933, 
the emergency was of this class. 

But the limits must be strictly drawn. It is not proper to forget that the 
Constitutional Convention was familiar with hard times, and with the 
collapse of values and of credit, but they are not mentioned in the Con- 
tracts Clause. Acts impairing money contracts are passed only in hard 
times, and if they can be sustained generally then, little remains of the 
constitutional provision. In particular it is not proper for the State to 
transfer property of real substantial value from one party to another 
without paying for it. That “the public wants it very much” is not suffi- 
cient reason for a real impairment of real rights without fair payment.*! 

Is it then possible to reach conclusions as to any of the legislation which 
we set out to study? Fools rush in where angels fear to tread, but some 
will be attempted. 

1. A long and uncompensated stay of the foreclosure sale, or extension 
of redemption after sale, is almost certainly invalid.*4 We have already 
seen that such an act takes rights of real substantial value from the mort- 
gagee and confers them on the mortgagor. This cannot be done without 
compensation, even in an emergency. 

2. The chances of validity are better if the new time is paid for. The 
mortgagee’s strict right, as we have seen, is to title at a stated day, with 
the right to sell and rent, but his original position was as lender, and if he 
receives the interest upon his loan (as the South Dakota act provides) or 
the reasonable rental value of the land, his substantial original position is 
to some extent maintained.** It seems, however, impossible to justify an 
extension of redemption, with possession, for less than either interest or 
the fair current rental value of the land. Provisions contemplating pay- 
ment of sums smaller than either interest or rental value force the mort- 
gagee to rent his land for less than market (already very low) and give the 
mortgagor a partial present of a year’s possession. He may be entitled to 
the present, but if so it should be paid for by the public. 

3. Laws limited to homes, farm lands occupied by owners, and business 
properties that constitute the owner’s job, have substantially more claim 

33 Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415, 43 Sup. Ct. 158 (1922). 

34 See cases in note 9. 


38 It was partly on this ground that the Supreme Court of Minnesota sustained the act of 
that State, and distinguished the prior decision of the Supreme Court of North Dakota holding 
its act void. North Dakota, Laws of 1933, c. 157; State rel. Cleveringa v. Klein, 249 N.W. 118 
(No. Dak. 1933); Minnesota, Laws of 1933, c. 339; Blaisdell v. Home Bldg. & Loan Assn., 
249 N.W. 334 (Minn., 1933). 
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to be held valid than those that cover everything. There is a public inter- 
est (Edwards v. Kearzey* to the contrary notwithstanding) in the individ- 
ual ownership of places of abode, of farms, and of “‘the tools of the mechan- 
ic’ (which may be a butcher shop), which does not equally apply to the 
protection of investment properties from the enforcement of agreed se- 
curities granted for business purposes. It is hard to see that in general 
wild lands, farms occupied by tenants, great hotels, apartment buildings, 
office buildings and factories are necessarily more beneficial to the State in 
one ownership than in another. Perhaps they are, but among business 
people, in a capitalist system, credit is also of importance, and credit in- 
volves and contemplates the giving of security, and, if need be, its enforce- 
ment. Business losses and hard times, except as they threaten the institu- 
tion of credit itself, or the abodes or occupations of the people, do not jus- 
tify impairment. 

4. Those acts, which, like one passed in Kansas, seek merely to define 
the power of courts of equity, have, within limits, a substantial basis. 
Equity invented the right of redemption after default to prevent one sort 
of an injustice, and its foreclosure to prevent another. It is not safe to as- 
sume that its power of growth has ceased. Even under code systems of 
procedure courts in which foreclosures are conducted have some residuum 
of power over the date of sale and over confirmation.*? Statutes which 
point out these powers, or remove code restrictions on them, have a basis 
which the Constitution will respect. 

This does not mean that anything is valid if it is committed to a court 
to order it. An act like that of Iowa, which orders courts to continue all 
foreclosure causes to March 1, 1935, unless good cause is shown to the 
contrary, does not differ very much, so far as the Constitution is con- 
cerned, from one that makes the same postponement absolute. 

5. The abolition of deficiency judgments in all cases is difficult to justi- 
fy. A note is after all a note, and is a claim on later acquisitions as well as 
on the debtor’s present property.** When the security is really of less 
value than the debt, to forbid a judgment for the balance substantially 
impairs the contract.? 

The best protection against unfair judgments for deficiencies is to have 
redemption from the sale, not from the mortgage, and to make the option 
to redeem assignable. Then the mortgagee cannot afford to bid much less 


3% 96 U.S. 595 (1877). 

37 The Supreme Court of Wisconsin has recently shown what a bold chancellor can do in 
this regard, without the aid of any statute. Suring State Bank v. Giese, 246 N.W. 556 (1933). 

3§ Sturges v. Crowninshield, 4 Wheat. 122, 198 (1819). 

39 See Barnitz v. Beverly, 163 U.S. 118, 131, 16 Sup. Ct. 1042 (1896). 
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than he really thinks the property is worth. Where redemption still pre- 
cedes the sale, a rule that the mortgagee shall be refused a confirmation 
unless he credits on the debt, not the price bid, but the fair present value 
of the property acquired, is in the interest of justice and should be sus- 
tained.*° 

6. The insurance statutes probably are valid. The emergency they met 
was real, and the impairment that they authorized appropriate to meet it. 
The situation is perhaps not generally understood, and requires an ex- 
planation. 

The main object of a life insurance contract is insurance upon life. 
Policies are written, for an average long period of years, at premium rates 
based on a net investment income of from 3 to 4 per cent. Such rates are 
not available on bank depoits, nor (at most times) on any form of short 
term paper appropriate for the investment of other people’s money. Ac- 
cordingly all companies, under the various State laws, invest heavily in 
mortgages and long term bonds. Few life companies hold cash equal to 
more than 2 per cent of total assets. Short term United States securities 
may be another 2 or 3 per cent, and the other gs is in bonds of various ma- 
turities, equipment trust certificates, loans on policies, and mortgages. 

At the same time every company has obligations to make loans or to 
pay surrender values, on demand or on short notice, amounting, substan- 
tially, to the reserve on its outstanding policies less loans already made. 
These obligations equal perhaps 50~—60 per cent of total assets, that is, say 
twenty times the cash available. 

Such a position sounds precarious, but over a long period of years had 
caused no trouble, because few people demanded loans or surrendered 
policies at once. From 1929 through 1932 requests for loans were heavy, 
but the companies were able to comply, and many even added to their 
cash. But in February, 1933, statewide bank holidays began, and then 
real trouble started. Runs on banks were followed by runs on life insur- 
ance companies. By the morning of March 6 every bank in the United 
States was closed by order of the President. And men who had cash 
claims on life insurance companies demanded cash." 

The legislature of New York was then in session. It was confronted 
with the problem either (1) to let those cash demands proceed to be en- 
forced, require the dumping of the best securities of all the companies, and 

4° See Suring State Bank v. Giese, 246 N.W. 556 (Wis. 1933). 


# So far as I know no official figures have ever been published as ‘to the volume of actual 
demands for loans on New York companies during the bank holiday. The figures unofficially 
quoted at the time were startling. It was said also that they were, in great part. from holders 
of the largest policies. 
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run the chance of bankrupting all companies and destroying life insurance 
as an institution, or (2) to prohibit loans on policies and the surrender of 
policies for cash, and to preserve the chief purpose of the institution, in- 
surance upon lives. It chose the second course. Its action heightened runs 
on companies in other States. The New York statute was a precedent, and 
acts upon like plans were passed in quick succession in the other important 
insurance States. The Insurance Commissioners cooperated closely with 
each other, their regulations were kept generally uniform, and the restric- 
tions imposed were gradually lightened as the run subsided.*? Payment of 
death claims, disability benefits, regular installments of annuities, etc., 
was never interfered with. 

Existing contracts unquestionably were impaired. But they were im- 
paired to save them. Their less important terms were cancelled tempo- 
rarily to insure the ultimate performance of their main provision. Insur- 
ance is a business affected with a public interest in many ways, and has 
long been closely regulated. It is believed the temporary and emergency 
suspension of some clauses of insurance contracts, made to save their 
more important features, was, in the situation then existing, a legitimate 
exercise of the emergency police power of the States.* 


APPENDIX I 
EMERGENCY INSURANCE ACTS OF 1933 
(In the order of their passage) 
New York: Laws of 1933, c. 40 (approved March 7). 
MASSACHUSETTS: (session laws unpublished). 
Connecticut: Cumulative Supplement to the General Statutes 1933, c. 217, §1087b. 
MICHIGAN: (session laws unpublished). 
NEW JERSEY: (session laws unpublished). 
PENNSYLVANIA: (session laws unpublished). 


“ T do not know of any publication, generally available, of these regulations. They will no 
doubt be published ultimately in the annual reports of the various commissioners for 1933. In 
general they 

1. Required additional days of grace for premium payments. 

2. Prohibited loans on policies, the payment of cash surrender values, and other extraor- 
dinary cash withdrawals, of more than $100.00 at a time, except for certain purposes. The per- 
missible amount was gradually raised, and the field of authorized purposes gradually broad- 
ened. It is believed that now (August, 1933) loans and surrenders are almost everywhere avail- 
able, up to the limits of the policies, for almost every purpose except hoarding. 

43 A personal caveat should here be entered. The writer had a part in the preparation of the 
Minnesota bill, and in its presentation to the committees of the legislature. One gets a bent 
from his employment. 

Neither is it intended to express any view as to the delegation of legislative power to the 
Commissioners involved in all these statutes. I am concerned in this paper wholly with the 
Contracts Clause, and for the purpose of raising that question have assumed that the acts are 
otherwise valid and that the regulations made under them have the force of law. 





264 THE UNIVERSITY OF CHICAGO LAW REVIEW 


INDIANA: Laws of 1933, c. 148, § 3 (approved March 8). c. 149, §2 (approved March 
8). 

MINNESOTA: Laws of 1933, c. 78 (approved March 13). 

Iowa: Laws of 1933, C. 145. 

KANSAS: Laws of 1933, C. 203. 

NortH CAROLINA: Laws of 1933, C. 121. 

MARYLAND: Laws of 1933, Cc. 152. 

Ittrnots: H.B. No. 507, approved May 11. (Smith-Hurd Rev. Stats., 1933, Chapter 
73, §§ 580-86) 

MAINE: Laws of 1933, c. 262. 


APPENDIX II 
EMERGENCY MORTGAGE ACTS 
IpaHo: Laws of 1933, c. 150. The fair value of the land sold on foreclosure (not the 
sale price) determines deficiency judgments. 


ILLINOIS: 1933. H.B. 507, § 3 (Smith-Hurd Rev. Stats. 1933, 73, 582). The Governor 
or the Commissioner of Insurance may stay foreclosures, or extend time for the 
payment of either principal or interest, on mortgages on farms or homesteads 
owned by insurance companies. The act is a section of the emergency insurance act. 


Iowa: Laws of 1933, c. 179. All redemption periods are extended to March 1, 1935, 
unless good cause is shown to the contrary. Extension is by order of the Court on 
application of the mortgagor. The mortgagor is entitled to possession pending the 
extension, and the Court is to order the application of a just and equitable amount 
of the income to taxes, and the balance of the income as the Court shall direct. 

C. 182. All pending and future foreclosure cases are continued to March 1, 1935, 
unless good cause is shown to the contrary. The Court is to make an order for 
possession (giving preference to owners in possession) and for the application of in- 
come to taxes, insurance, maintenance, and upkeep, in that order, and any balance 
as the Court may further direct. 


Kansas: Laws of 1933, c. 218. Declares the power of Courts of Equity to refuse con- 
firmation unless the sale is fair. 
C. 232. Six months extension of all redemption periods, with power in the Gov- 
ernor to increase the extension another six months if the emergency continues. No 
compensation provided. 


MINNESOTA: Laws of 1933, c. 44 (approved March 2). Authorizes sheriffs to postpone 
certain sales until after April 30, but not more than ninety days, and validates cer- 
tain postponements already made. This act held valid in State v. Moeller, 249 
N.W. 330 (Minn. 1933). 

C. 339. Foreclosures by advertisement suspended when requested by mort- 
gagors. Courts authorized to extend periods of redemption to May 1, 1935, upon 
terms to be fixed. Deficiency judgments suspended until same date. This act held 
valid in Blaisdell v. Home Building & Loan Assn., 249 N.W. 334 (Minn. 1933). 
Appeal now pending in the Supreme Court of the United States. 


Montana: Laws of 1933, c. 116. Authorizes Courts to stay proceedings upon applica- 
tion and cause shown, and to fix terms as to possession, crops, care of the property, 
rents, income, interest, taxes, etc. 
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NEBRASKA: Laws 1933, c. 65. Authorizes courts to stay proceedings upon application 
and cause shown, and to fix terms as to possession, crops, care of property, taxes, 
etc. 

See c. 41 for a provision depriving the courts of power to enter a deficiency judg- 
ment, without recital of the emergency as its justification and no limitation as to 
duration of the provision. 


Nortu CAROLINA: Laws of 1933, c. 275. Fair value of the land (not sale price) to de- 
termine deficiency judgment. 


Nort Dakora: Laws of 1933, c. 157. Extends all periods of redemption for an addi- 
tional year. No compensation provided. This act held invalid in State v. Klein, 
249 N.W. 118 (N.D. 1933) except as to mortgages subsequent to act. 

C. 158. Foreclosure by advertisement abolished except on mortgages held by the 
State or by the University. 


OREGON: (1933) H. J. R. 2. Appoints a joint committee to consider the subject and 
introduce a bill, but apparently no legislation passed. 


Sout Dakota: Laws of 1933, c. 135. Foreclosures by advertisement suspended when 
requested by mortgagor. 

C. 137. Redemption period extended additional year on condition that the 
mortgagor pay taxes, back interest, interest since the sale, interest one year in ad- 
vance, and the costs of the foreclosure. 

C. 128. Prohibits deficiency judgments. 


Wisconsin: Laws of 1931 (Special Session), c. 29, § 7. Extends period of redemption 


additional year, mortgagor to pay taxes and interest. 
Laws of 1933, C. I1, 125. 


BRITISH AND AMERICAN UTILITIES: A COMPARISON 


MARSHALL E. Diwock* 


y= Great Britain (and most European countries for that matter) 

has been experimenting with mixed undertakings and public utility 
trusts, our American states have been content to muddle along with the 
railroad and public utility commissions in forty-seven states.’ Public utility 
regulation is preeminently American, although the public utility concept 
was derived from English rather than from American sources.’ In contrast 
with the maze of learned articles on public utilities which have been pro- 
duced by American writers, information on British public utilities is 


* Associate Professor of Public Administration, University of Chicago. 

* Mosher and Crawford, Public Utility Regulation, New York, 1933. Delaware is the only 
state that has not created a public utility commission. 

? B. P. McAllister, Lord Hale and Business Affected with a Public Interest, 43 Harv. L. 


Rev. 759 (1930); Walton Hamilton, Affectation with a Public Interest, 39 Yale L. Jour. 1099 
(1930). 
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“fragmentary.”’ Almost anomalously, however, the British have evi- 
denced more inventiveness in dealing with public service enterprises than 
have we who lay so much emphasis on public utilities. Because of par- 
liamentary supremacy in Great Britain, British courts are not drawn into 
“the conflict over the most controversial social and economic issues of the 
day” as are American courts because of questions involving due process 
of law. The law relative to valuation and expropriation is more definite 
in Great Britain than it is in the United States. The British rule may be 
compared with Mr. Justice Brandeis’ ‘prudent investment theory,’’* and 
hence, theoretically at least, it avoids the horns of the original “cost 
versus the reproduction cost’’ dilemma. The courts will not set aside rates 
established by Parliament when the owners contend that such schedules 
are confiscatory. The upshot of all this is legislative and administrative 
control, and the avoidance of expensive and almost continuous litigation. 
A comparison of British methods of public utility organization, control, 
and management possibly may suggest some modifications and new de- 
partures for the United States whereby the widespread criticism of com- 
mission regulation and the new problems arising out of the federal recon- 
struction program may be met.5 


THE TRADITIONAL METHODS OF REGULATION 


The legislative and administrative techniques of regulation in the 
United States were patterned closely on those which had evolved in Great 
Britain in the third quarter of the nineteenth century. Although Parlia- 
ment had imposed restrictions on inns, roads, canals, water, gas, and other 
essential services at an earlier period,® the regulation of railways between 
1854 and 1873 furnished the real institutional foundation for both British 
and American public utility regulation. The railway commission which 
was established by Parliament in 1873, and which was superseded by the 
Railway and Canal Commission in 1888, laid the foundation for the In- 

’ The writer’s book, British Public Utilities, is in press. It represents a year’s research as a 
Social Science Research fellow. 


4 State of Missouri ex rel. Southwestern Bell Telephone Co. v. Public Service Commission of 
Missouri, et al, 262 U.S. 276, 308, 43 Sup. Ct. 544, 553, 67 L. Ed. 981, 994, 31 A. L. R. 807 
(1922). 

5’ The Federal Trade Commission investigations of electrical utilities; The Knight Com- 
mission Report in New York, 1930; the Pennsylvania investigation of 1931, the Massachusetts 
inquiry, 1930, and the sweeping changes in the Oregon law, 1930, are symptomatic. See Wil- 
liam E. Mosher, Electrical Utilities: The Crisis in Public Control (New York, 1929); Mosher 
and Crawford, Public Utility Regulation (New York, 1933); and Keezer and May, The Public 
Control of Business (New York, 1930). 


6F.N. Keen, The Law Relating to Public Service Undertakings (London, 1925), c. 1. 
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terstate Commerce Commission in 1887.7 Although /aissez faire was “a 
local and temporary expedient,” and a marked exception to the long and 
continuous history of state control,* the so-called intervention of the state 
in the progress of railway development after 1873 marked the end of the 
period of uncontrolled business expansion and signalized the beginning of 
the modern period of public utility regulation. For the first time perma- 
nent administrative machinery was created for the supervision of under- 
takings which had been given rights of eminent domain and monopoly 
privileges. These bodies were charged with the duty of enforcing com- 
pliance with legislation relative to the service, practices, and rates of pub- 
lic utility companies. This was the theory of Victorian regulation, a sys- 
tem of public control which was not destined to take a foothold in Europe, 
and which has lost most of its popularity in Great Britain, but which is 
still the standard form of public utility regulation in the United States. 

The administrative tribunal is the symbol of Victorian regulation. An 
agent of the legislature, identified in composition and functioning with the 
administration, performing acts which are distinctly judicial, the regula- 
tory commission has been one of the principal agencies of constitutional 
and economic growth. The public utility commission is unknown in 
Europe, where heads of departments, assisted by advisory committees, 
regulate the undertakings of private companies. In most countries out- 
side of the United States regulation is unimportant because the great 
majority of public service undertakings are owned in whole or in part by 
governmental subdivisions. Public ownership is also extensive in Great 
Britain, where roughly two-thirds of the electrical distribution, forty per 
cent of the gas supply, four-fifths of the local transport services, and nine- 
ty per cent of the water undertakings are publicly owned and oper- 
ated.’ Dissatisfaction with regulation has been an important factor in the 
expropriation of private companies and the establishment of municipally- 
owned services. 

In Great Britain there are public utility commissions for railways,"° road 
transport," and electricity.” The greater importance attached to regula- 
tion in the United States is suggested in part by the much greater number 
of regulatory commissions, there being forty-seven state tribunals in addi- 


71. L. Sharfman, I The Interstate Commerce Commission (1st ed. 1931), c. 1. 

§ Herman Finer, State Activity before Adam Smith, 10 Public Administration, 157 (1932). 
9 Liberal party, Britain’s Industrial Future (1928), 68-74. 

© The Railway and Canal Commission (1888) and the Railway Rates Tribunal (1921). 

™ A metropolitan commission in London and one in each of twelve provincial districts. 

" The Central Electricity Board (1919). 
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tion to the Interstate Commerce Commission, the Federal Radio Com- 
mission, and the Federal Power Commission. What do the coming years 
hold in store for the British and. the American public utility commissions? 
Can regulation succeed, or has it failed? Is the idea of setting up one or- 
ganization to watch and control another organization fundamentally 
sound, or must success be expected from an unregulated operating con- 
cern, either wholly or partly public in ownership and management? 

The view is now widely held in Great Britain that Victorian regulation, 
involving as it does the creation of one set of officials to scrutinize and 
to control the actions of other officials, is definitely antiquated. Regula- 
tion has not been a success. Generally speaking, the older method of regu- 
lation has proved timid, inelastic, and ineffective. Dissatisfaction with 
Victorian regulation does not come from the Liberals and the Socialists 
alone; the Conservative party has been responsible for the creation of all 
except one of the public utility trusts. These new quasi-governmental 
undertakings are regarded as an alternative to regulation. As a matter of 
fact, Conservative members of Parliament are generally more outspoken 
in their criticism of administrative regulation than the Liberals. There is 
a widely held view among British business men that ‘‘A regulated business 
is worse than no business at all.”” In some cases, this sweeping condemna- 
tion merely represents the vehemence of a reactionary, but in the majority 
of cases convincing reasons are given for discontent with continuous regu- 
lation by administrative tribunals and government departments. 

The traditional method of regulation is not designed to produce a public 
service philosophy on the part of those who operate the undertakings. 
Experience has demonstrated that this is one of the most insuperable faults 
of regulation. Regulation begins with the wrong assumptions. Public con- 
trol is regarded as “intervention.” Profit-making for the investors re- 
mains the primary consideration. Hence the relations between the utility 
and the government become a game. Under the rules of the game, the 
public utility officials match their wits with the regulatory officials. Serv- 
ice to the public is desirable insofar as it increases business and dividends. 
In other words, beginning with the assumption that all business is private 
and that regulation represents onerous burdens which have been imposed 
by politicians, the public utility officials are constantly on the defensive. 
The stockholders judge the management’s success by dividends; this 
usually means that public utility officials “‘must get away with’’ as much 
as possible. Watered stock, holding company juggling, lowering of qual- 
ity when possible, unequal treatment of congested and undeveloped areas, 
high-powered propaganda, pressure to appoint regulatory officials who 
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will be “‘safe’’—these results of regulation have flowed as naturally from 
British regulation as they have from American. 

It is possible to create public utilities in which voting stockholders and 
elastic dividends are eliminated. This is one of the objectives underlying 
the public utility trust, which begins with the assumption that the busi- 
ness is public. Public service is the controlling consideration. The profit 
motive and public utility service are incompatible."® This elementary 
truth seems to be more generally appreciated in Great Britain than in the 
United States. 

Regulation creates the wrong atmosphere. Interference is universally 
resented by men in every kind of pursuit. So-called “effective” regulation 
invariably involves a division of responsibility for management between 
the operating officials and the regulators. The results of this system im- 
pair the efficiency of the service. Responsibility cannot be definitely fixed 
in every case; the quantity of restrictions is frequently considered the 
measure of results; rules and regulations laid down by the legislature 
usually outlive their usefulness. The regulated undertaking does not have 
that elasticity and freedom of management which are necessary founda- 
tions of progressive management. Experimentation is virtually impossi- 
ble. The status quo tends to become the equivalent of effective regulation. 

The personnel problem of British and American public utility commis- 
sions has received very little attention and yet this is undoubtedly one of 
the most vulnerable points of the regulatory process. The administrative 
tribunal is usually commended for its “‘expertness,’’ but in most cases a 
candid examination reveals that this reputation is undeserved. To be sure, 
men like Milo R. Maltbie, Clyde L. King, and David E. Lilienthal, who 
are really technically trained commissioners, have in some cases been ap- 
pointed to American tribunals. Most of the state commissions are any- 
thing but expert, however. A study of the previous callings of the mem- 
bers of state public utility commissions in 1929 revealed that there were 
seventy-nine lawyers, thirteen engineers, five journalists, twenty-nine 
business men and bankers, seventeen farmers, twelve industrial workmen, 
and nine government employees, giving a total of 164." Most of the ap- 
pointments to American public service commissions are patently “‘politi- 
cal.’’ Only five American states have incorporated requirements concern- 

'3 “This policy” (the coordination of national transport facilities), stated members of the 
Royal Commission on Transport, ‘‘can only be attained through an organization which works 


for service rather than profit.” Final Report, Royal Commission on Transport, Cmd. 3751 
(1931). 


"4 Francis X. Welch, The Trend from Lawyers to Laymen as Commissioners, 4 Pub. Util. 
Fort. 801 (1929). 
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ing training and experience into their public utility statutes."® Under the 
present laws, it would be very surprising if, at one time or another, most 
American commissions were not considered to be “utility-controlled.” 

One of the foundation stones of public utility regulation in Great Brit- 
ain has been the recruitment of commissioners from interest groups. Con- 
vincing reasons have appeared for believing that interest representation is 
usually an unsound element in public utility control." The Railway Rates 
Tribunal is the best example of a system of interest representation which, 
until recent years, was considered an indispensable feature of public util- 
ity control. The Rates Tribunal has three members, one of whom must be 
a lawyer, another a trader, and the third a person who has had practical 
experience in railway management. Of the present members, the lawyer 
was a former railway counsel; the railway man was Vice-President of the 
L.M.S. Railway; and the third member was an official of the Iron and Steel 
Manufacturers’ Association—a trade association which is more dependent 
upon rail transport than is any other industrial group. 

This is one form of “expertness,”’ but not the one that seems to be most 
desirable in the public interest. As hard as they may try, members of a 
regulatory tribunal who have been associated with competitive interests 
for most of their lives are never quite able to detach themselves from their 
natural predilections and their former attachments. Nor are they trained 
for the comprehensive, objective approach which persons like Maltbie, 
King, and Lilienthal obtain from their academic training. Most persons 
who have closely observed the results of interest representation in British 
public utility regulation find themselves in agreement with the Liberal 
Industrial Inquiry, which concluded that the representation of “‘inter- 
ests,’’ consumers’ or other, should be discontinued.*? 

Public utility regulation becomes less effective when the personnel, the 
procedure, and the findings of the administrative tribunal become too 
“judicial.” This rather dogmatic statement is strongly supported by 
British regulatory experience, and also by the records of American tribu- 
nals which have become too “judicially-minded.’’ The “administrative” 
tribunal, composed of technicians, and which has created rules and stand- 
ards out of its own experience, has contributed most to the improvement 
of public utility regulation." 


's These are Nevada, Michigan, Virginia, West Virginia, and Wisconsin. The best consider- 
ation of personnel is found in Mosher and Crawford, Public Utility Regulation, c. 5. 

© With wider experience the writer has had to revise his views since writing, Special Courts 
for Public Utility Cases, 20 Natl. Muni. Rev. 691 (1931). 

'7 Britain’s Industrial Future, 80. 


*8 Wisconsin, California, and Massachusetts probably lead in this respect. For a good dis- 
cussion of the differences between “administrative” and “judicial” tribunals see William A. 
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The Railway and Canal Commission, which Parliament created in 
1888 and whose railway jurisdiction has now almost completely disap- 
peared, is the most outstanding example of ‘“‘judicial’’ public utility regu- 
lation. The chairman of the railway court, a judge of the High Court, 
dominates the two lay members. The proceedings of the Commission are 
almost identical to a court of law. From almost the very beginning the 
business community and the railways objected to the judicial character of 
the tribunal; they sought informality and the elevation of the technician. 
The creation of the Railway Rates Tribunal in 1921 was largely a revolt 
against judicial regulation. The new tribunal took over most of the 
jurisdiction of the Railway and Canal Commission, and in 1932 an im- 
portant House of Commons committee recommended the latter’s aboli- 
tion. 

A field survey conducted by Professors Mosher and Crawford in 1930 
revealed that the public utility commissions in only two out of twenty- 
eight states studied, were considered “‘judicially-minded.’"® This is an 


’ interesting—and in the writer’s view an encouraging—sidelight on Ameri- 


can public service commissions. The comment on the Maine commission, 
as made by the investigator, is of particular interest in view of the adop- 
tion of a judicial réle by certain commissioners. It read as follows: ‘‘Dur- 


ing the major portion of its history the commission has attempted to be 
‘judicially’ minded, which in effect in many instances meant that the ad- 
vantage was with the utility since the public was poorly represented in 
comparison with the expert representatives of the utilities. There is more 


evidence now of a ‘public-minded’ attitude on the part of the commis- 
sion.’”° 


In the past three or four years, the trend toward “‘public-minded”’ com- 
missions, as illustrated by New York, Pennsylvania, Wisconsin, and Ore- 
gon, seems to be due in part at least to dissatisfaction with the former 
tendency to “judicialize” public utility commissions. Oregon’s shift to a 
one-man commission in 1930 is a striking example of the overthrow of a 
commission of three members, which functioned very much like a court, 


Robson, Justice and Administrative Law (London, 1928), c. 3, 6; the reader is also referred to 
Dean Roscoe Pound, Administrative Application of Legal Standards, American Bar Associa- 
tion Reports, 445 (1919). 

'9 Seventeen commissions were adjudged “‘utility-minded,” six (Massachusetts, Michigan, 
Nevada, New Hampshire, Vermont, and California) were considered “‘public-minded,” and no 
opinion was hazarded in the case of two states. Public Utility Regulation, op. cit., supra, note 1, 
57 n. 


2° Tbid. 
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and the substitution of a commissioner who is responsible to the Governor, 
and who acts as the consumers’ champion.” 

There are two defects from which American public utility regulation 
suffers, namely frequent appeals and great expense, which are not found 
in British regulation. The principal reason for the difference—judicial re- 
view of legislation and due process of law—have already been mentioned. 
Then too, Parliament has made it clearer than has Congress or the state 
legislatures that administrative finality is really demanded. Although the 
customary statutory distinction is drawn between “fact” and “law,’’ the 
British courts have not shown a tendency to develop absorptive theories, 
as have American courts, regarding “jurisdictional facts” and “mixed 
questions of law and fact.’’” As a matter of fact, only six decisions of the 
Railway Rates Tribunal have been appealed in ten years, and the Com- 
mission was sustained in all except two of them. 

The comparative cost of public utility regulation in Great Britain is no 
where near so great as in the United States. The avoidance of protracted 
and expensive litigation is the principal reason for this. The fixed ex- 
penses of American public service commissions are nominal, amount- 
ing to only $7,100,000 for state regulation in 1929-1930.”3 Regulation is 
seriously impaired because of inadequate appropriations. New York, 
which has a comparatively large budget, has attempted to regulate utili- 
ties with an investment of upwards of $3,000,000,000, on appropriations 
approximating $1,000,000." The heavy financial load which is passed on 
to the consumers is primarily the result of appeals to state and federal 
courts.*> “The present enfeeblement of utility administration by the 
states,’ Felix Frankfurter has stated, “is in no small measure due to inter- 
ference in administration by the lower federal courts.’*® The New York 
Telephone case alone cost the company, in the period between 1919 and 
1929, about $5,000,000." This figure did not include the commission’s 
or the courts’ expenses, all of which must ultimately be borne by the con- 
sumer. As Mr. Justice Brandeis once observed, ‘“The public relations of 

** Marshall E. Dimock, The Prospect for Administrative Tribunals, 20 Cal. L. Rev. 162. 
(1932); Guy S. Claire, Recent Utility Regulation in Oregon, 11 Ore. L. Rev. 338 (1932). 


# John Dickinson, Administrative Justice and the Supremacy of Law (Cambridge, 1927), 
c. 6,11; Kenneth F. Burgess, Recent Attempts to Immunize Commission Orders Against Judi- 
cial Review, 16 Iowa L. Rev. 53 (1930). 


23 Mosher and Crawford, op. cit., supra, note 1, 70. 

24 Ibid., 69. 

2s C. B. Cooke, Jr., Why Rate Cases Cost Too Much, 12 Pub. Util. Fort. 16 (1933). 
* The Public and its Government (New Haven, 1930), 121. 

27 Ibid., 100. 
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the utility to the community are apt to become more and more strained. 
And a victory for the utility, may in the end, prove more disastrous than 
defeat would have been.” 

The conflict and chaos arising from disputes over valuation theories, 
and the ineffectuality of attempts to control holding companies are clearly 
the most serious defects of present-day utility regulation in the United 
States.** Neither of these problems has become acute in Great Britain. 
The development of electrical holding companies in Scotland, the Mid- 
lands, the Home Counties, and Wales-Western England, however, has 
begun to cause concern to the Electricity Commission and the Ministry of 
Transport. American interests and a Scotch public utility official have set 
the pace. Although the holding company device has created some unsolved 
problems in the electricity field, holding companies generally would not 
seem to be a source of serious concern to British regulation. 

Unlike the United States, British regulation is not complicated by state 
lines. Territorial restrictions on the jurisdiction of the regulatory tribunal 
are therefore not found. Moreover, holding companies are placed in an 
unfavorable position because they cannot become “‘statutory”’ companies; 
they may be formed only under the Companies Acts. This means that 
they cannot obtain rate-fixing powers and other privileges appertaining to 
statutory public utilities. Holding companies are not subject to regulation, 
but if the regulatory commission finds in the accounts of an operating 
undertaking any charge which has been imposed by a holding company, 
and if said charge is considered unreasonable, the permissible earnings of 
the operating company may be reduced by the amount of the disallowed 
charge. From this decision there is no legal recourse. Nevertheless, the 
rates of electrical utilities controlled by holding companies are generally 
higher than those of other companies, and in several cases they are twice 
as high as those of municipally-owned services. In all probability, the 
holding company development will create problems of more serious im- 
port, particularly in the administration of the law, than most British 
officials realize at the present time. 

Commission regulation results in the distribution of responsibility 
among three or more members; the result is that real responsibility is very 
difficult, if not impossible, to obtain. A single official can be criticized, 
but it is almost impossible for the public to find the source of the difficulty 
when from three to seven members hand down an unpopular decision. 


*8 Keezer and May, The Public Control of Business, c. 7,9; H. W. Laidler, Concentration in 
American Industry (New York, 1931), Part III; W. E. Mosher, Electrical Utilities, c. 3, 4; 
Mosher and Crawford, Public Utility Regulation, c. 23-28; Lilienthal and Handler, Recent 
developments in the law of public utility holding companies, 31 Col. L. Rev. 189 (1931). 
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Where governmental administration has been improved, the independent 
commission has usually been abolished or else has been attached in an ad- 
visory capacity to a single-headed department. This is the system which 
is found universally throughout Europe and the Scandinavian countries.” 

The movement for administrative integration, and the demand for 
“public-minded”’ utility regulation, may lead to important modifications 
or changes in the status of detached public utility commissions in the 
United States. The change in Oregon may be a significant omen. In the 
federal government, it would be surprising if, during the course of the next 
few years, the Interstate Commerce Commission, the Federal Trade Com- 
mission, the Federal Radio Commission, and the Federal Power Commis- 
sion were not drawn into organic connection with major administrative 
departments of the government. The Federal Trade Commission and the 
Federal Radio Commission are under the wing of the Department of Com- 
merce, for many practical intents and purposes, already. A Department of 
Communications having general coordinating control over the Post Office, 
telegraphs, telephones, radio, and perhaps electrical power, would be able 
to absorb the Federal Radio Commission and the Federal Power Commis- 
sion. This sort of functional organization has been adopted in several of 
the leading European countries. Coordination of policy and public con- 
trol are obtained thereby, while at the same time the services within the 
constellation are given a high degree of operating freedom. The same solu- 
tion might be applied to national transport. A Department of Transporta- 
tion might be responsible for railway, bus, river, and air facilities. The 
Interstate Commerce Commission would naturally occupy a central posi- 
tion in such an organization. The creation of the office of Federal Coordi- 
nator of the railways already points in the direction of a more comprehen- 
sive coordination and greater administrative integration. 

The leaven which has been rapidly changing the character of British 
public utility control in recent years is still at work. Each week the de- 
mand for a coordinated scheme of national transport gains adherents and 
seems nearer fulfillment. The ruinous competition between road and rail, 
which has reached an acute stage since the 1926 strike, appears to be in- 
soluble except by national coordination. Newspaper correspondents re- 
port that a National Transport Board, an operating rather than a regu- 
latory body, appears imminent. If so, the two railway tribunals and the 
thirteen traffic commissions would probably be discontinued or else trans- 
formed into advisory bodies connected with the Ministry of Transport. 
Moreover, when the national electricity scheme has been entirely com- 


29 Orren C. Hormell, Public Utilities Abroad (Syracuse, 1930). 
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pleted (in from three to five years), the Electricity Commission will prob- 
ably be considered an extra spoke in the wheel. Its raison d’éire is open 
to question now. What regulatory functions it possesses are duplicated in 
the Ministry of Transport. 

Although prophecy is dangerous, it would appear that Victorian regu- 
lation has almost reached the end of the trail in Great Britain. Regula- 
tion has proved timid, and on the whole not as effective as in the United 
States. Profits of from ten to fifteen per cent are still commonly earned 
by electricity companies. The quality of service varies widely in different 
parts of the country. The administrative tribunals are handicapped by 
the absence of technical staffs of their own. They must call upon the 
Ministry of Transport or private consultants. Failure to effect sufficient 
coordination between the regulatory tribunals and the Ministry of Trans- 
port has led to the loss of initiative and responsibility.*° Independent reg- 
ulatory tribunals are out of place in a responsible form of government. 
National planning of basic industries and public services, and the main- 
tenance of uniform policies relative to all of them, seem to demand a cen- 
tral administrative authority. The present maze of regulatory bodies can 
never provide this element; instead it militates against coordination and 
growth. What is needed is effective, centralized control over public util- 
ities, along with the highest degree of operating freedom which is com- 


patible with the public’s interest. These objectives are much more likely 
to be obtained by the new public utility trusts and the mixed undertak- 
ings than by the chess game of regulation. 


THE PUBLIC UTILITIES TRUST AND THE MIXED UNDERTAKING 


A great deal of public utility history has been made in Great Britain 
during the past six or seven years. A national plan for the generation and 
transmission of electricity has been worked out and put into operation. 
All of London’s transport facilities, steam railways, subways, tramways, 
and buses have been formed into an integrated monopoly. A single na- 
tional authority has been entrusted with the preparation and broadcasting 
of all radio programs. These are far-reaching developments, but they are 
probably only the first of several others. As an American journalist, 
William Hard, has said, “the whole intellectually dominant element in 
Britain’s Conservative party are headed straight toward a national gov- 
ernmental planning of Britain’s entire basic economic life.’’ 

All of the ventures in national planning mentioned above have taken 


3° On the central position occupied by the Ministry of Transport in British public utility 
control see Herbert Morrison, Socialization and Transport (London, 1933), 171 ff. 
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place since 1926. One of the most significant features of the whole develop- 
ment is that a form of organization known as the “public utility trust” or 
the ‘‘public corporation”’ has been selected in each case.* 

The British have turned their backs on regulation. Experience has 
taught them that the best results are obtained through responsible admin- 
istration rather than by cumbersome regulation; that voting stockholders 
and speculative profits should be eliminated from public utilities; and that 
public service officials are trustees for the government and for the con- 
sumers. 

The principles underlying the public utility trust are these: 

1. Services which are indispensable to the consumer and which are 
vital to national economic development should be brought into a monop- 
oly. The elimination of the detrimental results of competition, and dis- 
satisfaction with prices and practices which are permitted under regula- 
tion are the principal inducements. 

2. The profit motive must be eliminated, and the public service princi- 
ple must be put in its place. 

3. There are no voting stockholders in the newer public utility trusts. 
So long as the management is controlled by the stockholders, the profit 
incentive cannot be eliminated. Directors are replaced by government- 
appointed Trustees. 

4. Fixed interest payments are established by the statutory provisions 
creating the quasi-governmental monopoly. Stock in expropriated under- 
takings is converted into stock in the public utility trust. Interest pay- 
ments in different undertakings vary between three and five per cent. 
Stock takes on the characteristics of bonds. The stock is not tax-exempt. 
Sinking fund provisions are established according to which the stock is re- 
tired at definite periods ranging from twenty to sixty years. 

5. Surplus earnings are either used to reduce charges to the consumer or 
are turned into the general coffers of the government.” 

6. Definite statutory limitations and business principles are established, 
eliminating the necessity of constant and meticulous supervision by gov- 
ernment departments. The removal of the profit incentive is the most im- 
portant of these. 

7. Trustees, usually five or seven in number, are appointed by the gov- 
ernment on the basis of their public spirit and their general ability. Inter- 

3* The Port of London Authority (1908) is a forerunner of the modern public utility trust. 


The Metropolitan Water Board is another good example of earlier experience with the public 
corporation. 


# The former alternative is usually the case, the only notable exception being broadcasting 
which derives its revenue from a licensing system administered by the Post Office. 










LEGISLATION AND ADMINISTRATION 277 
est representation and party selection are expressly eliminated. Both Labor 
and Conservative Governments have appointed more trustees from other 
parties than from their own. This has become a tradition, and it is one of 
the most necessary features of the trustee principle. 

8. The business management of the public service undertaking is en- 
trusted to a general manager, who is appointed by the trustees. The sal- 
aries of the trustees and of the general manager are fixed by law. The 
general manager is given a wide discretion in appointments, organization, 
contracts and management. The selection of a manager of great ability 
and initiative is one of the most essential requirements of the public cor- 
poration. Fortunately the British have produced administrators of high 
calibre in men like Sir John Reith and Lord Ashfield. The employees of 
the public utility trust are not subject to civil service requirements. It has 
been customary, however, to adopt some of the best features of the Civil 
Service system. 

g. The Minister in charge of the department of government most close- 
ly related to the work of the public utility trust has, as representative of 
the legislature, an ex officio responsibility in relation to the public corpora- 
tion. Thus the Postmaster-General has statutory duties in relation to the 
British Broadcasting Corporation, as has the Minister of Transport in 
connection with the Central Electricity Board. The Minister, however, 
does not interfere in policy or in management. In Parliament he answers 
only such questions pertaining to the public corporation as he chooses; in 
practice these are very few and relate only to fundamental issues. The 
ministerial link is established as a reserved power which can be used if 
necessity requires it. 

10. Treasury approval is required before additional securities can be 
floated, and a governmental audit may be demanded if the Government is 
not satisfied with the regular audit of a firm of certified public account- 
ants. In addition, periodic financial reports are required which must be 
sold to the public at a small cost. 

The above generalizations are subject to modification in some cases. 
Transport, electricity planning, and broadcasting present problems which 
cannot be solved by the application of stereotyped formulae. In the case of 
the London Transport Board, for example, appointments are made by so- 
called ‘‘Appointing Trustees” who are selected from various professional, 
economic, and governmental groups.*? This appears to be a thoroughly 
bad principle, because it complicates the administrative machinery and 
completely destroys responsibility for appointments. There is a wide- 


33 Herbert Morrison, Socialization and Transport, 161 ff. 
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spread belief in Great Britain that this particular feature will be removed 
within the near future. The general ideas underlying the public utility 
trust, however, are substantially as stated above. 

The results so far obtained from the operation of the newer public 
utility trusts are, on the whole, encouraging. Most men in British public 
life, including a section of the Labor party** under the leadership of Her- 
bert Morrison, a former Minister of Transport, subscribe to the view ex- 
pressed in these words: “the public utility authority (trust) is the modern 
conception of dealing with monopoly services The public utility 
authority is the organ to which men both of socialistic and individualistic 
predispositions are turning to conduct such services as are agreed to be 
best conducted as monopolies.’’s 

The eventual success of the public utility trust would appear to depend 
upon several important factors, the principal ones being whether ade- 
quate incentives have been provided, whether the plan can be kept free 
from business and political favoritism, whether first-rate leadership can 
be secured, and whether employees will be guaranteed a fair deal. Only 
the first two of these points will be discussed at this time. 

The elimination of the profit motive should improve the quality of serv- 
ice, rather than act as a damper on the spirits of the officials.** This obser- 
vation seems to be particularly applicable to Great Britain, where men 
of the greatest abilities have for generations been trained for public serv- 
ice instead of for profit-making. The fact that the most able young men 
in Great Britain enter the Civil Service is the best proof of this. The pub- 
lic service ethic has not captured American leaders so extensively as it 
has in Great Britain, but rapid changes in this direction have set in since 
1929. It does not seem too sanguine to expect that Americans will de- 
velop a new standard of values during the next few years, as a result of 
which public service will dominate the country’s government and business 
leaders, replacing the cynical philosophy of selfishness which brought the 
country to collapse in 1929. 

In order to be run on “business-like” lines a commercial service does not 
need to make profits. On the other hand, all public utility trustsin Great 
Britain are required to be self-supporting. The consumer must pay for 
what he gets, and there is no question of any subsidy or guarantee from 

34 Within the past two years the majority of the Labor party have grown unfriendly toward 


the public utility trust, because they do not find in existing examples of the public corporation 
adequate provision for labor representation in policy-formulation and managemen.. 


3s Lord Wolmer, Post Office Reform (London, 1932), 201. 


3% On this subject see my recent article entitled, The Potential Incentives of Public Em- 
ployment, 27 Am. Pol. Sci. Rev. 628 (1933). 
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the taxpayer. The financial obligation resting on the management is to 
maintain the credit of the undertaking; so that it can raise capital as and 
when it needs it, and on favorable terms. So long as this is secured, all 
surpluses go, in effect, to the consumer. 

One discovery that invariably impresses British and European visitors 
in the United States is the average American’s cynicism regarding trustee- 
ship in public life. Foreign observers are no doubt correct in stating that 
American cynicism is due largely to self-delusion as a people. We get what 
we expect, (or what we are taught to expect); if we demanded more we 
should probably get more, just as other peoples do. The British expect 
public utility trusts to be free from business and political wire-pulling; 
most Americans would expect the opposite. It is generally agreed that 
British public utility trusts are freer from patronage and log-rolling than 
are most private business concerns. Only government undertakings, like 
the Post Office, telegraphs, and telephones, set a higher standard in this 
regard. The only respect in which the disinterestedness of the public util- 
ity trust is really threatened is in its relations with closely allied com- 
mercial interests, such as manufacturers of electrical equipment, or in the 
temptation to spend large sums on newspaper publicity in order to prevent 
hostile criticism. 

Generally speaking, the source of corruption in public office is the profit 
motive of organized interests who succeed in electing and controlling their 
candidates, and not the innate perversity of human nature. Government 
offices, and public utility trusts, are more likely to get “‘disinterested”’ 
(i.e. public-spirited) service than are privately-owned utilities. This is one 
of the great advantages of government administration of economic serv- 
ices as compared with government regulation of private corporations. 
Government has made a much greater success of running municipal light 
plants than it has of public utility regulation.*7 Dishonesty and anti-social 
practices can be shielded behind the maze of regulation much more suc- 
cessfully than they can in the simplicity and the publicity of public cor- 
porations or government departments. 

The mixed undertaking has several points in common with the public 
utility trust. It is a quasi-governmental corporation, it possesses monop- 
oly privileges, and public control is exercised primarily from within rather 
than from without. The principal differences are that the government 
owns a portion of the investment, appoints some of the officials, and de- 
cides disagreements arising between government and private directors by 


37 Cf. Frederick L. Bird, The Management of Small Municipal Lighting Plants (New York, 
1932), and Martin G. Glaeser, Los Angeles Bureau of Power and Light, 9 Jour. Land & Pub. 
Util. Econ. 217 (1933). 
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an appeal to higher government officials. A mixed undertaking is a public 
utility service in which the government and a private company jointly 
subscribe the stock and cooperatively manage the service.** 

The plan became popular in Germany before the war. Today almost 
every country in Europe, including Great Britain, has established mixed 
undertakings. Since the war the growth of mixed enterprises has been one 
of the most significant features of economic development in Western 
Europe. The outstanding examples are found in the fields of electricity, 
gas supply, and transport; but mixed undertakings also provide garage 
service and even milk supply. In Germany the government’s share of the 
financial outlay usually represents more than fifty per cent of the net in- 
vestment, while in France the law restricts the government’s participa- 
tion to forty per cent. In all countries, however, the government is amply 
represented on the board of directors and in the management, and reserves 
the right to overrule the representatives of the private stockholders in 
case of fundamental disagreement. 

Due to the fact that the British have developed a distinctive form of 
public utility of their own, the public utility trust, the number of mixed 
undertakings which exist in Great Britain is much smaller than.in most 
European countries. Then too, until recently the British possessed very 
little knowledge of mixed undertakings on the continent.*? Examples of 
the mixed corporation which exist in Great Britain are the Manchester 
Ship Canal, the Sheffield suburban transport service, the Southampton 
Harbor Board, and the Anglo-Persian Oil Company. Two of these under- 
takings have been discussed in Sir William Hart’s article, but a great deal 
of interesting research on the subject remains to be done. 

Several distinct advantages may be attributed to the mixed undertak- 
ing. In the first place, public control is exercised from within, instead of 
by establishing a regulatory body apart from the utility. Simplicity of 
administrative organization and non-interference with management are 
made possible. A private company which has been unable to raise funds 
for desirable capital expenditures has frequently been enabled to do so by 
a pooling of interests with the government. Securities in mixed undertak- 
ings are backed up by public credit and hence come to be considered ‘“‘gilt- 
edged.’’ On the other hand, communities which are anxious to extend 
government ownership of essential services, but which are limited for fi- 

38 For a brief analysis see Marshall E. Dimock, Les Entreprises Mixtes, 20 Nat. Muni. Rev. 
638 (1931). This article contains additional references. 


39 So far as the writer is aware the first and only article which has appeared on the subject in 
British journals is Sir William Hart’s, Mixed Undertakings, 10 Public Administration 138 
(1932). 
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nancial reasons, can make an investment in a public utility service with the 
idea of increasing it later. This has been the history of mixed enterprises in 
Germany. The tax-payers obtain a portion of monopoly profits. Then 
too, partial government ownership and ample government control are se- 
cured, while at the same time the experience and acumen of business man- 
agement are preserved. 

The disadvantages of the mixed authority are that it may lead to 
clashes between representatives of private and government interests, re- 
sulting in vacillation and inefficiency. So far as the writer has been able to 
ascertain, however, this theoretical objection has not been confirmed in 
practice in very many cases throughout France and Germany. Moreover, 
the management of mixed undertakings in Great Britain is considered very 
satisfactory. The Manchester Ship Canal Company has been the out- 
standing success.4° Another criticism which may be brought against the 
mixed undertaking, however, is that the government’s financial partici- 
pation in the undertaking encourages the earning of large profits, and that 
hence the consumer’s interests are not as well protected as under the public 
utility trust form of organization. The basic choice between the two 
types of utility organization seems to depend on whether direct participa- 
tion in management by the government, as provided in the mixed under- 
taking but not in the public utility trust, affords a superior opportunity 
for effective public control and hence offsets the possible objection of hav- 
ing the government seek large profits as a means of reducing taxes or as a 
means of supporting other government services. 

These are by no means the only important factors entering into public 
utility management. Forms of organization and methods of control are 
extremely important, but ultimately institutions are made by men, and 
by the ideas and attitudes of the community. A comparison of manage- 
ment in regulated utilities, in public utility trusts, and in government de- 
partments reveals that propagandist views relative to the intrinsic char- 
acter of service under one form of organization and another are usually 
greatly exaggerated. All factors considered, the Post Office’s management 
of British telephones, in which the department is assisted by a firm of pub- 
lic relations consultants, probably surpasses that of any other public util- 
ity in Great Britain.” 

Our standards of comparison depend upon what we consider desirable. 
There is a danger that certain elements will be overemphasized to the ex- 
clusion of other necessary criteria. In the field of public utility develop- 


4° F, A. Eyre, The Manchester Ship Canal Company, 6 The Listener, 446 (1931). 
4* The reader is referred to chapters four and five of my book, British Public Utilities. 
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ment there is a peculiar need for constant philosophical consideration, and 
for emphasis on underlying problems of administration. Some of the 
hypotheses which, in view of foreign experience, deserve attention in 
American public utility growth, may be stated as follows. In the first 
place, public utilities should be administered as public services, instead of 
as sources of speculative profit. This may sound axiomatic, but American 
practices are largely disillusioning. A form of public utility organization 
can be established, however, in which limited dividends are incorporated 
as the fundamental feature. In the second place, simplicity of organiza- 
tion and definite responsibility should be worked toward as goals of public 
utility control. Again, one of the most important tests of a successful 
public utility is its public relations atmosphere. This should not be con- 
fused with attempts to hoodwink, stifle, or propagandize the public. 

The personnel factor is all-important. Coordinators and technicians are 
indispensable if efficient service is to be secured, but these abilities should 
be coupled with a social philosophy built upon the public service ethic. 
Finally, a public service enterprise should protect the interests of its em- 
ployees and provide room for the utilization of their abilities in manage- 
ment. 

The United States affords a wonderful opportunity for variety and ex- 
perimentation in public utility organization, management, and control. 
In these forty-eight laboratories of ours there might be public utility 
trusts, mixed undertakings, and entirely new forms of public service under- 
takings. The only alternative is not between private corporations and 
government departments, between regulation and government ownership. 
With our flair for invention, it is surprising that we Americans have not 
been in the vanguard of nations which are developing new techniques of 
economic development and social planning. Perhaps, now that leagues of 
municipalities have developed a corporate spirit, and now that regional 
schemes have been put under way at Muscle Shoals and at Boulder Dam, 
some new developments in public utility organization will occur. In the 
next decade good administration is likely to become much more important 
than regulation. This is the principal lesson to be learned from experience 
in other countries. 
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SOME EFFECTS OF THE SECURITIES ACT UPON 
INVESTMENT BANKING 


WILurAM O. DouGias* AND GEorGE E. Batest 


r . "guatund of imponderable factors—political, psychological, economic 
—make prediction of the effects of the Securities Act of 1933" as 
respects any group or groups hazardous. Especially is this true of the 
institutions or individuals commonly identified as investment bankers. 
It is equally difficult to predict effects of the Act upon the performance of 
investment banking functions particularly without full recognition of the 
effects of the Act upon issuers, their officers and experts, and upon the 
forms and types of securities issued.? Nevertheless at the risk of the arti- 
ficiality of an abstraction which gives but slight recognition to those vari- 
ous factors, it is the purpose of this essay to single out for discussion the 
effects of the Act bearing directly upon the performance of investment 
banking functions. Of necessity the conclusions must be general, and 
descriptive merely of possible or probable trends. Furthermore they will 
be restricted largely to a description of the impact of the Act—in terms of 
increased or lessened business or legal risks—on the performance of the 
functions of investment banking. 

Those functions are scarcely differentiated by the Act.’ It makes no dis- 


* Professor, Yale University School of Law. 
+ Assistant Professor, Harvard Graduate School of Business Administration; Research 
Associate, Yale University School of Law. 


* 73d Congress, H. R. 5480, Title I, approved by the President May 27, 1933, hereinafter 
cited as the ‘‘Act.” 


2 In a forthcoming issue of the Yale Law Journal the authors expect to set forth those other 
effects of the Act and relate them to investment banking as they affect the volume and char- 
acter of issues offered. For the constitutionality of the Act, assumed and not discussed in this 
essay, reference is made to an article by Professor Nathan Isaacs in the same issue of the Yale 
Law Journal. 


3 As commonly defined, investment banking comprises the gathering of a multitude of 
small savings for bulk long-term investment in political units, industry, trade, commodities, 
and real estate. As such it may be variously, and often jointly, performed by the issuers of the 
securities involved, some intermediate issuers such as political bodies or investment companies, 
such institutions as insurance companies, savings banks, and even commercial banks, and 
specialists in the granting and underwriting of long-term credits and the distribution of se- 
curities to investors and investing institutions. 

These specialists are known as investment bankers, though sometimes the term is confined 
to a small number of them who originate or are the principal underwriters for the majority of 
security issues (also variously described as ‘‘originators,”’ “‘underwriters’’ and “houses of is- 
sue’’), and at times is extended to include every small retailer. (Even the door-to-door peddler 
of highly speculative promotional stock or of purely fake securities has seen fit to appropriate 
the title.) 

Not comprehended in the foregoing definition are some transactions, such as those effecting 
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tinction in terms between originating houses and other underwriters, nor 
between principal underwriters and sub-underwriters.* Accordingly a 
realistic conception of the processes involved is essential in order to under- 
stand-this significant experiment in social control over finance. 


ORIGINATING 


As distinguished from the technical underwriting of an issue, some in- 
vestment banker, herein referred to as the “‘originator,’’ must approach, be 
approached by, promote, or control, the prospective issuer of securities. 
Before deciding upon the desirability of buying, underwriting the sale of, 
or distributing those securities he must make, or cause experts to make, an 
investigation of the enterprise, the securities proposed to be issued, and 
the market in which they will be offered.’ If the credit or capital invest- 
ment appears warranted and practicable, he may then advise the prospec- 
tive issuer as to the type and form of security which will best meet its re- 
quirements and those of the market. Here typically begin negotiations, 
sometimes protracted, over the sum to be raised, the precise nature of the 
security, the inclusion of protective provisions, the kind of issue, the price, 
and the gross spread. 

In the performance of the foregoing function the originator does not be- 
come an “‘underwriter”’ under the Act.® If, in the event of “underwriting” 
then being assumed by others, he should divorce himself from the under- 
taking, he would incur no risks under the Act, except those that might 
follow upon the use of his name, as giving authority to any statements 
made in the registration statement,’ or from his possible control over the 


the transfer of a block of outstanding securities from one group of investors to another, which 
are usually considered to be investment banking when involving general distribution (and 
normally investigation, negotiation, and underwriting). 

Much popular confusion in terminology (and consequently in analysis) has resulted from the 
performance by these investment bankers of many non-investment banking functions, such as 
brokerage and commercial banking, and from the incidental performance by brokers, commer- 
cial bankers, investment counselors, and others of investment banking functions. 


4 Both security merchants and brokers are defined as “dealers” in § 2(12). Some mer- 
chants and brokers are classed as “underwriters” in § 2(11), which provides no classification 
of underwriting. § 4 (1) and (2) implies some further distinction, but is not clear. 


5 Even the seemingly voluminous requirements for the registration statement under Sched- 
ules A and B would comprise but a portion of the facts usually necessary for the formation of 
the banker’s judgment. 

® Since under § 2(11) he has not purchased from or sold for an issuer. If he subsequently 
becomes an “underwriter” under § 2(11), these “preliminary negotiations or agreements”’ 
are specifically excluded under § 2(3). Query, if he later takes no commitment might he not 
be an underwriter because of his “‘participation’’? 


7 § 11 (a)(4) and (b)(3) (B) (I) and (II). 
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issuer, its officers or experts.*® In contrast to the Companies Act, his possible 
connection with the issuer as a promoter involves no additional risk.° 

In practice, however, the originator has normally contemplated partici- 
pation in the underwriting. It has been one of his further functions to 
organize, manage, and represent the underwriters and distributors in deal- 
ing with the issue. At that point he would become an “underwriter” under 
the Act. His obligations, not being differentiated from those of other 
“underwriters” by the Act, will be discussed in the following section. 

Inasmuch as the originator is the most prominent of the investment 
banking houses identified with the issue and is in direct contact with the 
issuer, upon it usually has rested responsibility for keeping watch over the 
issue and the affairs of the issuer and, in the event of difficulty, impending 
or actual, to represent the interests of the holders of the security it has 
originated." The Act imposes new deterrents to a part of this réle of the 


§ § 15 and, as to representation in management, § 11(a)(2). The representation of invest- 
ment bankers upon the boards of directors of issuers has been fairly common. It has been 
looked upon by many as affording some measure of protection to security holders; others have 
taken it as evidence of banker contro] of industry and as a means of business promotion for in- 
vestment bankers and of affording some insurance for them against future issues going to com- 
petitors. 


9 19 and 20 Geo. 5, c. 23. Under § 37 which imposes liability for ‘‘any untrue statement” in 
the prospectus ‘‘every person being a promoter of the company” and “every person who has 
authorized the issue of the prospectus” are among those held liable to subscribers. The term 
promoter is defined in § 37(4) as meaning ‘‘a promoter who was a party to the preparation of 
the prospectus, or of the portion thereof containing the untrue statement, but does not include 
any person by reason of his acting in a professional capacity for persons engaged in procuring 
the formation of the company.” Originators therefore would not necessarily be liable under the 
Companies Act unless they had become parties to the preparation of the prospectus or of that 
portion sued upon. Such participation under our Act without more would not impose any 
liability by virtue of the Act. Yet as Berle points out ‘“Though not definitely stated, the ‘pro- 
moter’ is also in the picture but he is left to be determined by the ordinary processes of the 
common law, and litigation may be expected on this point.” Berle, New Protection for Buyers | 
of Securities, N.Y. Times, June 4, 1933, § 8, p. 1. 

The point of departure between our Act and the English Act on this point seems clear. The 
latter is designed tc hold responsible those who in light of their investigation (or perhaps re- 
gardless of it) proceed to prepare for the public misleading and inaccurate prospectuses. Our 
Act, however, is not primarily concerned with the person who made the investigation, who was 
in a position to verify the statements, and who aided or abetted the issuer of the prospectus in 
advertising inaccurate or misleading statements. It is only when that person steps into the 
rdle of underwriter that the Act regulates him. This may or may not be an improvement over | 
the English procedure. The possible difficulties resulting from separating liability from the in- 
vestigatory functions of the investment banker will appear more clearly in the subsequent dis- 
cussion in the text. 


© Doubtless cases exist in which investment bankers have performed this function more 
with a view to further profit than to the protection of security holders, and such instances or 
the allegation of such motivation has led to much criticism. Were originating houses to refrain 
from the performance of that function, however, criticism probably would be aroused and their 
issues suffer disrepute. 





286 THE UNIVERSITY OF CHICAGO LAW REVIEW 


originator, since as an “underwriter” he is made subject to liabilities dis- 
cussed in the following section." 

The result is that as originator the banker assumes but few new legal 
risks under the Act in his promotional or strict originating rdéle. It is un- 
derwriting, not investigation or promotion, that is material under the Act. 


UNDERWRITING 


Great variety in procedure has been characteristic of “underwriting” 
in this country. This flexibility has permitted the evolution of methods 
adapted to continually changing conditions. The variety and complexity 
of method, however, and the shifting application of the word ‘“under- 
writing” have not promoted popular understanding. To an extent strict 
underwriting (i.e., an agreement by one party to compensate another to 
the extent of the latter’s failure to obtain purchasers for an issue, or to 
take from the latter such unsold portion of the issue at a price)" has con- 
tinued in existence along with, and frequently in conjunction with, out- 
right purchase (or agreements to find purchasers) of issues. Both such 
purchases and true underwriting have been denominated “‘underwriting.”’ 
Further complication has resulted from the employment of this ‘‘under- 
writing” device as a means of wholesale distribution for securities. 


Perhaps an example will clarify what is meant by these various types of 
underwriting: 


1. To refund a maturing note a prospective issuer of additional common stock plans 
an offering for cash to existing stockholders, because of their preémptive rights. In 
order to obtain an amount certain to meet the maturity, i¢ desires to “‘insure’’ the sale 
to stockholders. An originating banker is approached, who upon investigating decides 
that he will underwrite the sale for a commission (analogous to an insurance ‘‘premi- 
um’’) of 1% of the entire issue plus an additional 4% of the amount unsubscribed by 
stockholders and required to be taken up by the underwriter.'? Inasmuch as the 
amount involved is large and his capital insufficient for conservatively carrying the 
risk alone, the banker either agrees to form, or forms, an underwriting group to take 
this commitment; or he may take the commitment alone but almost immediately 
transfer it (“re-insure”’ in the insurance analogy) to a group of underwriters of which 


™ See discussion infra, p. 286. 


™ In re Licensed Victuallers’ Mutual Trading Ass’n., L.R. 42 Ch. D. 1 (1889) defines under- 
writing (in what might be called its technical or strict legal sense) as ‘‘an agreement entered 
into before the shares are brought before the public, that in the event of the public not taking 
up the whole of them, or the number mentioned in the agreement, the underwriter will, for an 


agreed commission, take an allotment of such part of the shares as the public has not applied 
for.” 


"8 The hypothetical commissions used would seem to indicate that although this banker 
seemed doubtful of the success of the offering to stockholders he judged that the underwriters 
would be able to dispose of it without too great difficulty. 
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he will probably be a member. This is a type of what has been described as strict 
underwriting. 

2. If stockholders subscribe for the entire issue, the underwriters receive their 1% 
commission as a gross profit from which they would deduct their expenses and out of 
which strict accounting would require their establishing reserves adequate to meet 
losses on unsuccessful underwritings (if the risks were predictable on an actuarial 
basis). Assume, however, that the stockholders subscribed for only 20% of the issue. 
Then the underwriters would receive their 1% commission on that 20%, while they 
would be required to take up the remaining 80% of the stock from the issuer at the 
offering price to the stockholders less 5%. The net result would be to leave them 
54%, less expenses, on which to distribute the stock acquired if sold at the price at 
which it had been offered to stockholders. To simplify the illustration let it be as- 
sumed that the offering price (say, of $100 per share) had coincided with the market, 
so that the subscription privilege (“‘rights’’) given stockholders was valueless, and that 
the market had not varied during the subscription period. The underwriters then 
might decide to market the issue at or slightly below the same price.“ 

Because the failure of stockholders to take more of the issue showed the risk to be 
greater than perhaps originally estimated, and because the underwriters probably 
would desire assurance of promptly disposing of the stock in order to free their capital 
for other underwriting, they might then form another and perhaps larger underwriting 
group to guarantee their sale of the issue. This group might be asked to buy so much 
of the stock from the original group as would reduce its commitment the desired 
amount, but since it would be more advantageous to have a single group under one 
management, the members of the original group would probably become members of 
the second and larger group, which would acquire the entire issue. (The transfer from 
the first to the second group might be at $95 per share, giving the former 25c for ex- 
penses, profit, and the risk incurred, and the latter $5 on which to cover risks, expenses 
of distribution, and profit.) This type of purchase rather than strict underwriting or 
guarantee of sale has been commonly used, and has been commonly called ‘“‘under- 
writing.”’ To avoid an unnecessary number of transfers, upon which transfer taxes 
would accrue, however, it is probable that the commitment of the second group in this 
example would take the form of a strict underwriting. (In that event, the commission 
to the second group might be soc per share with a contingent take-up price of $95.50 
per share.) 


3. Since this group was only made large enough to assure adequate spread of the 
risk, but not so large as to cause uncertainty or delay in accomplishing this purpose, its 
members might either lack or have insufficient retailing capacity to distribute all the 
stock. A much larger group would then be formed for the purpose of wholesaling the 
issue. (Or two or more groups might be formed with a view to giving certain retailers, 
through membership in more than one group, greater compensation, either as reward 
in the nature of a special quantity discount for taking larger allotments of stock to re- 
tail, or for other past or prospective services.) For this purpose a so-called selling syn- 
dicate might be used in which all members agreed to underwrite a certain proportion 


™4In most cases the stockholders’ failure to subscribe would be the result of a fall in the 
market which made the privilege valueless, with the result that underwriters would either have 
to carry the stock speculatively against a rise in the market or sell it at a lower price which 
would either materially reduce or more than wipe out their margin. 
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of the whole but might actually retail a greater or lesser amount or none. An alterna- 
tive would be to use a selling group whose members were not called upon technically to 
underwrite but to purchase the stock at wholesale (that is, at the retail price less a 
selling commission). Insofar as retailers actually subscribed for stock in the selling 
group the risk would be as effectively transferred as in an underwriting syndicate. If 
all selling group members purchased stock in this way for resale the transference of risk 
from the underwriting group (except those risks possibly incurred through a trading 
account) would be as effective as in an underwriting (especially if the latter sort were of 
limited liability and did not involve a trading account). Under many circumstances, 
however, retail dealers would subscribe only as they received orders from customers. 
In a sense they might appear then to be acting merely as brokers.'s’ In many cases 
they would not acquire title to the stock, but it would pass directly to the investor." 


While the foregoing example over-simplifies the problem of underwrit- 
ing, it will suffice for the purpose of examining some possible effects of the 
Act on such practices. 

The result may or may not be a radical change in this procedure. 
Prophecy is difficult. Yet it may well be that the effect of the Act will be 
in the direction of retarding the affiliation of substantial houses in such 
undertakings. These are the reasons. In the first place, the word “‘sell” as 
defined in § 2(3) expressly excludes “preliminary negotiations or agree- 
ments between an issuer and any underwriter.”” But negotiations or agree- 
ments between the originating house and other houses which are ap- 
proached by the originating house for participation in the underwriting 
are not excluded. Hence offering such participation to other houses would 
be an “offer to sell” or “attempt or offer to dispose of” a security or an 
“interest in a security.”” Under § 2(3) the risks of the originating house in 
so selling or offering to sell might be considerable in case any means or 
instruments of transportation or communication in interstate commerce 
or the mails were employed."’ Unless a registration statement were in 
effect § 5 would be violated. Its wilful violation may entail either a $5000 


*s Cf. Bates & Douglas, Secondary Distribution of Securities—Problems Suggested by Kin- 
ney v. Glenny, 41 Yale L. Jour. 949-1004 (1932). 


6 See article by the authors in Yale L. Jour., Nov. 1933, entitled Stock “Brokers” as 
Agents and Dealers. 


7 It should be noted, however, that civil liability under § 12 would probably follow even 
though only part of the entire transaction was consummated in interstate commerce or through 
the mails. Thus solicitation of the sale through the mails or by interstate commerce followed 
by delivery of the security in a wholly intrastate transaction without use of the mails would 
probably suffice, and vice versa. § 2(7) defines “interstate commerce” as meaning “‘trade or 
commerce in securities or any transportation or communication relating thereto’’ etc. See 
Dean, The Federal] Securities Act: I, 8 Fortune 50 (1933). A similar observation can be made 
under § 11 with the following qualification. See Reg. No. 85, H. R. 73d Cong. rst Sess. p. 22. 
A person is entitled to rely on the registration (and need not prove he relied on it) even though 
his particular transaction was an intrastate sale not involving the use of the mails. § 5(c), 
however, exempts ‘‘the sale of any security where the issue of which it is a part is sold only to 
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fine or five years in prison or both."* Furthermore, any of the houses tak- 
ing participation from the originating house could sue the latter for dam- 
ages or for rescission’? any time within two years thereafter.2? And the 
action for damages need show no causal relationship whatsoever between 
anything the originating house said or did and what subsequently hap- 
pened to the security.” 

Yet even if a registration statement is in effect, or even though the 
security is not required to be registered, the originating house takes the 
risk [except as to securities exempt under 3(a) (2)|” of a suit for damages 
or rescission by the participating houses if agencies of interstate commerce 
or the mails have been used in the communication and the latter includes 
an untrue statement of a material fact or omits to state a material fact 
necessary to make the statements in light of the circumstances under which 
they were made not misleading.” 

The result desired (viz., a wider distribution of the underwriting risk). 
may be partially effected by bringing into the preliminary negotiations 
with the issuer all of the houses who are going to participate directly or 
indirectly in the underwriting, or by having the issuer itself make up the 
banking and purchase syndicates through direct negotiations with them. 
The former is impracticable to any great extent.’4 The latter entails the 


persons resident within a single State or Territory, where the issuer of such securities is a person 
resident and doing business within, or, if a corporation, incorporated by and doing business 
within, such State or Territory.” 


8 § 24. Possible liability under § 17 should also be noted. That section merely makes it 
“unlawful for any person in the sale of any securities” by the use of interstate agencies or of the 
mails, inter alia, ‘‘to obtain money or property by means of any untrue statement of a material 
fact or any omission to state a material fact necessary in order to make the statements made, 
in the light of the circumstances under which they were made, not misleading.”” None of the 
securities otherwise exempted from the Act are exempted from the operation of this section. 
The nature or extent of liability is not stated in § 17. The use of the word “unlawful” coupled 
with the fact that §§ 11 and 12 specify the civil liabilities under the Act leads to the inference 
that § 17 is criminal not civil. If so, the penalties would be exacted under § 24 only for wilful 
violations. If, however, the section imposes civil liability, it goes far beyond even § 12(2) which 
after all exempts certain securities, gives defenses of the exercise of reasonable care and of the 
knowledge of the purchaser of the untruth or omission, and limits recovery to the person 
“purchasing such security from him.” Possible ambiguity in § 17 should be clarified by amend- 
ment. 

9 § 12(1). 

* § 13. Due to lack of clarity the period might be interpreted as ten years. 


* This would not necessarily follow in a suit under § 12(2). But the purchaser to make out 
a case under § 12(1) need only show a violation of § s. 


2 § 12(2). 23 Jd. See also supra, note 17. 


4 Conceivably the issuer might approach a smal] group of banking houses the members of 
which could severally investigate the financing. [The Act provides no guide, however, as to 
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risk that the issuer acting under the supervision and direction of the 
originating house might be held to be the agent of the originating 
house. In such event the originator would run afoul of §§ 5 and 12 in the 
same way as if it had not acted through the instrumentality of another. 

These difficulties insofar as they involve increased risks of liability of 
the originating house to participating houses may be partially discounted 
by the fact that members of the banking fraternity would be less likely to 
attempt to renig against one of the fraternity than would outsiders. Yet 
no matter how these risks are discounted even larger ones remain. By 
definition in § 2(11) every member of a banking syndicate, every member 
of a purchase syndicate, every member of a selling syndicate, and con- 
ceivably every member of a selling group’ becomes an underwriter. The 
security (not being exempt) is registered. If the registration statement 
contained “‘an untrue statement of a material fact or omitted to state a 
material fact required to be stated therein or necessary to make the state- 
ments therein not misleading,” any person acquiring the security (unless 
it were proved that at the time he acquired the security he knew of such 
untruth or omission) could sue “every underwriter” for damages or for 
rescission.” To this there are several exceptions, the two most relevant 
here being the following: (1) If that part of the registration statement was 
made on the authority of an expert (other than himself) he is not liable if 


he had reasonable ground for belief and did believe that the statements 
were true and that there was no omission to state a material fact;?’ 
(2) In case the error or omission was in a part of the registration state- 
ment not purporting to be made on the authority of an expert nor to be 
taken from his report or from some public document, then to escape liabil- 
ity he must prove that he had “‘after reasonable investigation, reasonable 
ground to believe and did believe” that the statement was accurate.”® 


how far they could cooperate to avoid duplication of effort and expense and to reach agreement 
by negotiation as to the kind and provisions of the security and the conditions of its offering 
without running foul of § 5 under the definition of “sell” in § 2(3)]. If the issuer was at a dis- 
tance from a financial center or were relatively unknown, the difficulties and expense of such a 
course would obviously be multiplied. For issues of such size as to require a considerable 
spread of the risk to achieve real underwriting, the impracticability is apparent of an issuer 
attempting to approach a hundred or more prospective underwriters (scattered from Boston to 
Los Angeles and from Minneapolis to New Orleans), each of whom would be required to make 
such an investigation as would be proper to a fiduciary, and among whom agreement could 
scarcely be expected as to the forms of contracts and “‘indentures,”’ the price and spread, and 
similar considerations (unless the issuer were constantly in the capital market and, so, thorough- 
ly conversant with its current demands). 


*s In case, for example, the selling group agreement required members to repurchase secu- 
rities coming back upon the market during a specified period. 


% § 11(a) s. 27 § 11(b) (3) (C). 28 § 11(b),(3) (A). 
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And the standard of reasonableness imposed is ‘“‘that required of a person 
occupying a fiduciary relationship.’”® 

A house offered participation in a banking or purchase syndicate usu- 
ally will not have the benefit of reliance on an expert for every statement 
in the registration statement. Probably the bulk of the statement will be 
comprised of facts which it must reasonably believe to be true after its 
own reasonable investigation. And in making its investigation it must re- 
member that it is a fiduciary. Asa practical matter it cannot duplicate the 
study which the originating house made. Nor can it even go so far as to 
examine all the data which the originating house has collected. Not only 
would time and expense be prohibitive but frequently it would have no 
facilities for making the investigation. It has arrived at a point where it 
must take a chance. That chance would be that the originating house had 
made a thorough check and that it and the issuer had prepared a registra- 
tion statement that would stand up under the critical eyes of § 11 and 
juries throughout the land.*° It could hardly be said to have made a 
reasonable investigation if it merely accepted the originator’s word.** The 
risk it would assume would not be measured by the contract it had made 
with the originating house. Regardless of its commitment thereunder it 
would be responsible to investors for the whole issue. Under § 11 the lia- 


bility in rescission would be the consideration paid for the security.” If, 


29 § 11(c). Criticism of the Act is frequently heard on the grounds that this standard is too 
high and that the chances of liability in hard cases is great, especially at the hands of juries. 
This point will be developed in the forthcoming article in the Yale Law Journal. A rather wide 
sample of cases indicates in genera] that the rule is fairly uniform and not unreasonably severe. 
It is stated in the Restatement of the Law of Trusts, Tent. Draft No. 2, § 169 as follows: 
“The trustee is under a duty to the beneficiary in administering the trust to exercise such care 
and skill as a man of ordinary prudence would exercise in dealing with his own property; and 
if the trustee has greater skill than that of a man of ordinary prudence, he is under a duty to 
exercise such skill as he has.” 


3° It should be noted that § 22(a) gives State and Territorial courts jurisdiction concurrent 
with federal district courts in all suits in equity and actions at law brought to enforce any lia- 
bility or duty created by the Act. The desirability of restricting jurisdiction to the Federal 
courts will be discussed in the forthcoming article in the Yale Law Journal. 

3* It would seem doubtful that the entire registration statement would purport to be made 
on the authority of the originator as an ‘“‘expert.’’ Acceptance of the originator’s word where 
the originator admittedly was a banking house of great character, repute, and reliability could 
hardly pass as a substitute for this underwriter’s own ‘‘reasonable investigation.” Cf. Adams 
v. Thrift, [1915] 2 Ch. 21. Under the English Companies Act § 37, however, the defenses avail- 
able to persons liable, e.g. directors, include ‘‘reasonable ground to believe’’ that the statement 
in the prospectus was true. Hence the English cases are not particularly relevant in determin- 
ing the meaning of “reasonable investigation” under § 11 of the Act. 

3? With interest, less amount of income received. § 11(e). And in no event would the plain- 
tiff be entitled to recover more than the price at which the security was “‘offered to the public.” 
§ 11(g). 
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however, plaintiff has sold the security, he is entitled to damages in an 
amount limited to the price at which the security was offered to the pub- 
lic.33 Among the various ambiguities and uncertainties in the section only 
two need be mentioned here. A strict reading of § 11 eliminates all ele- 
ments of causation. The untrue statements or the omissions apparently 
need have no causal relation either to the investment or to the damages.** 
And while a particular plaintiff may recover an amount not in excess of the 
price at which the security was offered to the public, the aggregate amount 
so recoverable is not thus limited expressly. Theoretically, therefore, suits 
for damages by successive purchasers of the security might cause the dam- 
ages to mount way above the amount of the issue or the total offering 
price. An attempt to resolve these provisions of § 11 into a workable and 
congruous whole will not be attempted here. It is believed, however, that 
even without amendment the section would be interpreted not literally but 
with common sense by the courts.*5 Yet its perplexity and uncertainty 
add but one more factor to the pyschological (if not legal) hazard con- 
fronting ‘‘underwriters”’ (and their counsel). The result of the combina- 
tion of these uncertainties may be a tendency to reduce the number of 
banking houses participating as “‘underwriters’”’ of issues.** For only those 
who can act substantially as originators would seem to be able to satisfy 
the tests of reasonable investigation set down in § 11°’ and therefore able 


to avoid running the gauntlet of diverse court rulings on the ambiguities 
and uncertainties in the damage clauses of that section. 


33 § r1(e) and (g). 


34 For comparison with some of the companies acts in England see Cackett v. Keswick, 85 
L. T. Rep. 14, 16 (1901); In re Wimbledon Olympia Ltd., [1910] 1 Ch. 630, 632. 


38 See in this connection the interpretation given by Baldwin B. Bane, Chief of Securities 
Division, Federal Trade Commission, released Sept. 22, 1933 and published in the N.Y. Times, 
p. 21, Sept. 23, 1933. 

3° It is assumed throughout that underwriters (in a business sense rather than that of the 
Act) are those actually able to finance their proportionate share of an underwriting, not merely 
those willing to have issuers gamble on their ability to sell some portion or the whole of an issue 
(even though these latter frequently refer to themselves as underwriters). 


37 It might be possible for originators or principal underwriters to protect sub-underwriters 
by having every detail in the registration statement vouched for by recognized authorities (if 
such could be found, other than strawmen whose lack of substance or independence might raise 
question as to their reliability, who would assume joint and several liability for the whole issue) 
upon whose statements courts might hold sub-underwriters and dealers justified in relying as 
fiduciaries. 

It is true that the person held liable might have an action of contribution against others 
under § 11(f). Full analysis of that section is not possible here. The action would be “‘as in 
cases of contract” and would lie against ‘‘any person, who, if sued separately, would have been 
liable to make the same payment, unless the person who has become liable was, and the other 
was not, guilty of fraudulent misrepresentations.”’ 
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The provisions in § 8 that the effective date of a registration statement 
shall be the twentieth day after filing** and that the Federal Trade Com- 
mission has the power to issue stop orders in case of untrue or misleading 
registration statements? will certainly affect the form if not the substance 
of underwriting agreements. These provisions have been thought by some 
to mean the end of any commitments by bankers to underwrite the issue 
for the company. It probably would be more accurate to predict that in 
underwriting agreements in the future there will appear many new hedge 
clauses conditioning the firm commitments of bankers, since the issuance 
of a stop order would be disastrous to any plans for marketing in the near 
future. Furthermore since market prices and conditions are by no means 
static and might vary considerably during the waiting period, clauses 
covering the adjustment of price and consequently the “‘spread’’ of the 
bankers will probably appear. It may be*® that amendments to the regis- 
tration statement will have to be filed in order to state the new offering 
price and any accompanying adjustment to the bankers’ “spread,” al- 
though in some cases adequate formulae can probably be worked out 
making this unnecessary. 

But, since, as discussed above, negotiations between the originating 
house and other prospective underwriters cannot safely proceed" unless 
the security is registered, it is to be expected that amendments covering 
the details of underwriting will be filed after the expiration of the twenty 
day period. Their effective date is determinable by the Commission.’ 
Thus the actual waiting period may be much longer than twenty days. 
The uncertainty of getting any underwriting will therefore continue until 
after the twenty day period. That may well result in the additional hedge 
clause qualifying or conditioning the commitment of the originator to the 
issuer on the success of the subsequent attempts to obtain underwriting. 

These changes in procedure, disastrous as they may seem to some, are 
probably merely matters of detail as compared with the fundamental 
change which the Act makes as respects the responsibility of underwriters. 
This latter feature when taken in conjunction with the changing forms of 


38 § 8(a). 39 § 8 (d) (e) and (f). 


4° Schedule A(16) provides that ‘‘A variation in price may be proposed prior to the date of 
the public offering of the security, but the Commission shall immediately be notified of such 
variation.”’ Such notification conceivably need not be in form of an amendment to the regis- 
tration statement. But it is not clear. Until the Commission has ruled otherwise it would obvi- 
ously be the course of prudence to amend pursuant to § 8. 


* Note that such transactions are specifically exempted from certain provisions of the Eng- 
lish Companies Act. See § 35(3). 


# |... having due regard to the public interest and the protection of investors.’’ § 8(c). 
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procedure may have great significance primarily as respects the issuer, 
secondarily as respects the investors. 

In passing, one other problem raised in connection with the definition of 
“underwriter” in the Act should be noted. When read carefully it includes 
all those who are commonly known as underwriters except perhaps the 
strict underwriter. An underwriter is not necessarily one who “has pur- 
chased from an issuer with a view to, or sells for an issuer in connection 
with, the distribution of any security’’ nor anyone who participates 
directly or indirectly in ‘such undertaking” or participates in the direct 
or indirect ‘‘underwriting”’ (obviously used in the sense in which it 
is defined) of “‘such undertaking.”’ The strict underwriter who merely 
agrees to take the securities at a price if the issuer cannot sell them 
may or may not purchase them “with a view to” distribution. Distribu- 
tion at that time would usually be out of the question. He may take them 
with a view to management of the company or to a long-term holding. So 
on the facts of some cases we might have underwriters immune from any 
liability under the act.*? If the practice as regards underwriting continues 
as it has in the past in this country, however, there usually would be at 
least one banking house as regards a particular issue falling within the 
definition of “‘underwriter”’ in the Act, for as noted above the practice has 
been for the banking group contracting with the company to perform a 


distribution function. Any other bankers participating directly or in- 
directly in such an undertaking or in the underwriting of such an under- 
taking would therefore be underwriters under the Act. 

Reference has been made above to the increased liability under the Act 
of investment bankers (as “‘underwriters’’) who seek to protect securities 


43 Before the enactment of prohibitory legislation the life insurance companies were in a po- 
sition to, and did, perform strict underwriting. The necessity for greater marketability in the 
investment portfolios of other insurance companies and banks probably preclude their partici- 
pation, but investment trusts might find this a desirable business. 

Even if such strict underwriting were available, however, two factors would probably make 
it impracticable. Few such underwriters would be in a position to perform that function con- 
tinuously without turning over their capital and if such a turnover were implicit in the business 
it might readily be held that their commitments were with a ‘‘view to distribution.” Secondly, 
a “view to distribution” is no more than a motive and there would be no way in which any 
underwriter could be certain that some other underwriter might not subsequently be held to 
have had such a motive, so that his “participation in any such undertaking” might make him 
also an “underwriter” under § 2(11). 

Under date of Sept. 22, 1933 the Federal Trade Commission ruled as follows on one meaning 
of distribution in § 2(11): “A person, the chief part of the business of which consists in the 
purchase of the securities of any one issuer, its subsidiary and/or affiliate and in the sale of its 
own securities to furnish the proceeds with which to acquire the securities of such issuer, sub- 
sidiary and/or affiliate, is to be regarded as engaged in the distribution of the securities of such 
issuer, subsidiary and/or affiliate within the meaning of Section 2(11).”’ 
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which they have originated. Thus in case a company was in the process of 
voluntary reorganization or a refunding program was desired, it has been 
rather common for investment bankers to occupy prominent places on 
committees organized to facilitate the exchange of securities. Under the 
Act the investment banker acting as “depositor” or manager of such a 
committee is subject to new liabilities. As “depositor” or manager where 
certificates of deposit are issued for securities of the company he would be 
liable as an issuer** under the Act and liable pursuant to § 11 for the cer- 
tificates of deposit. And even though he is not such an issuer, § 15 would 
impose the liability of an issuer on him if by formal or informal arrange- 
ment he “‘controls” the issuer of the certificates of deposit. And even 
though the committee of which he is “depositor” or manager, or the com- 
mittee which he controls, is accepting deposits of securities of a company 
in bankruptcy or receivership, such liability might be imposed. In the 
first place such securities to be exempt under § 4(3) must be of a corpora- 
tion “‘in the process of a bona fide reorganization”’ under the “supervision 
of any court.”” Committees, however, frequently are formed too early to 
determine with finality whether or not there will be a reorganization or 
liquidation and often before it can be said that the court is supervising*’ a 
“bona fide reorganization.” The risks of action within the interim period 
are obvious. In the second place § 4(3) probably intends to give exemption 
solely to exchanges between a corporation and its security holders and not 
between a committee and security holders. If that is true, there need be a 
registration statement covering the certificates of deposit. On that the 
“depositor” or manager would appear as issuer. 

Or, again, the banker may be a member of a committee to induce the 
exchange of securities directly with the company or through the agency 
of a depository or other fiscal agent. To be sure § 4(3) exempts the issu- 
ance of a security of a “‘person exchanged by it’’ with its existing security 

44 § 2(4) defines ‘‘issuer’’ to mean “with respect to certificates of deposit” the “person or 
persons performing the acts and assuming the duties of depositor or manager pursuant to the 
provisions of the ... . instrument under which such securities are issued.”” Under § 4(1) the 
committee might possibly be exempt from necessity to register the certificates since the trans- 


action was “not with or through an underwriter” and did not involve “any public offering.” 
It is by no means clear, however, that such solicitation could not amount to a public offering. 


4s Cf. Lowenthal, The Investor Pays (1933). 


* The section is ambiguous. The previous clause (dealing with an exchange of securities 
with existing security holders) is limited to the issuance by the company (‘‘exchanged by it’’). 
The subsequent clause dealing with judicial reorganization does not qualify “issuance of se- 
curities.”’ So it is at least arguable that certificates of deposit are included in the exemption. It 
seems, however, that the implications of the section are to restrict the exemption to issuance by 
a corporation which is in such process of reorganization. 
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holders “exclusively” provided “‘no commission or other remuneration is 
paid or given directly or indirectly” in connection with the exchange. So 
that if the depository was receiving no fee or commission and if no other 
party (such as fiscal agents, transfer agents, or others) was receiving any 
remuneration, the exchange would be an exempt transaction. But it 
would be the exception rather than the rule to find no one receiving re- 
muneration. Hence it would seem necessary to register the “‘security.’’4’ 

If the section means what it says, some impetus may be given to re- 
ceivershiy’ or bankruptcy proceedings because of the hazards involved in 
voluntary readjustment and refunding programs. This tendency will be 
accentuated if “commission or other remuneration’”’ in § 4(3) is not re- 
stricted to commissions for soliciting exchanges. 

There are, moreover, other problems raised by § 2(11) which should be 
resolved by clarifying amendments. An issuer who elects or is forced to 
perform its own distribution under the Act may find its hands tied. If it 
operates through brokers and dealers giving them only the regular or cus- 
tomary brokers’ or dealers’ commission, nevertheless the brokers and 
dealers might well become “underwriters” under the Act and therefore 
liable for the whole issue. As previously pointed out the word “‘sell’’ is 
broadly used in the Act and not restricted to its narrow legal sense. It 
would embrace the activities either of a broker or dealer in distributing a 
security for an issuer on a commision basis. Therefore either a broker or 
dealer would be liable as “underwriter” unless he were protected by other 
provisions of the Act. Section 2(11) exempts from the definition of ‘“‘un- 
derwriter’”’ a person whose interest is limited to a commission from an 
underwriter or dealer not in excess of the usual and customary distribu- 
tors’ or sellers’ commission. Therefore dealers or brokers who distribute 
in such fashion for underwriters would not be underwriters under the Act. 
But dealers or brokers** who distribute for issuers would be. The result 
is that the issuer who desired to do its own distributing through broker 

47 Difficulty in obtaining a registration might be expected in case of foreign issues presently 
outstanding. Query, if the banker, as member of a committee or otherwise solicits or seeks to 
induce the exchange of securities might he not be held as an underwriter? ‘Sell’ as defined in- 
cludes ‘‘attempt or offer to dispose of.”” Therefore might he be held to be selling “for an issuer 
in connection with the distribution of any security”? If so, no matter if he acts gratuitously 
and does not himself accept or exchange securities, he may be acting as underwriter and be li- 
able civilly under § 11 as well as criminally under §§ 17 and 24. It could be agreed that while in 
no strict sense an “agent”’ of the company in soliciting the exchange, nevertheless in a realistic 
sense he was acting for its benefit and with its general advice and approval. The consensual ar- 
rangement between them might result in him being held to have sold “for the issuer.’”’ Possibly, 


though not probably, investment counsel or financial writers might similarly creep in as under- 
writers. 


48 § 4(2). 
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and dealer channels might find brokers and dealers throughout the land 
unwilling to assume responsibility for the whole issue. An obvious dodge 
would be for the issuer to make a strawman an “underwriter” and then 
proceed to have him contract with brokers and dealers who thereby would 
not become “underwriters.’’4? But it seems unfortunate to have to resort 
to such a palpable dodge in order to carry out the intent and design of 
the Act. 

The liabilities of brokers and dealers in retailing securities will be dis- 
cussed hereafter. In passing, however, it should be noted thai there are 
still further chances for a dealer to be held liable as an underwriter under 
the Act. By express provision § 2(11) exempts from classification as ‘“‘un- 
derwriter’ a person whose “interest is limited to a commission from an 
underwriter or dealer not in excess of the usual and customary distribu- 
tors’ or sellers’ commission.” Would a member of a selling syndicate de- 
scribed above be liable? That depends on the construction of ‘“‘usual and 
customary distributors’ or sellers’ commission.” The phrase needs clarifi- 
cation. It is doubtful if “distributors’ ” is used synonymously with “un- 
derwriters.’”” If so, the exception would swallow most of the rule. Ac- 
cordingly it would seem that the exception meant to exempt purchases 
at wholesale (that is at retail price less a selling commission) and sales- 
men’s commissions from dealers. If that is the meaning, the line of cleav- 
age in the section is not between wholesaling and retailing, but between 
ordinary retail (and perhaps wholesale) commissions, on the one hand, 
and, on the other, compensation (or possibility of compensation) for some 
service whose performance it was thought might tend to increase the in- 
centive and pressure for quick and permanent placement of securities with 
the public. Since subscriptions by selling group members in advance of 
customer orders (discussed in the following section) would produce 
essentially the same incentives as participation in many sorts of selling 
syndicates, however, this rule may be questioned, or it is to be inferred 
that such subscriptions place dealers in the category of “underwriters.” 

It is, however, by no means clear that the Act is restricted to public 
marketing or offering of securities, though the “take off” point (as Berle 
puts it) seems at first blush to be the public offer. It is obvious that the 
criminal penalties under § 17 and civil liabilities imposed under § 12 have 
no relation to public offer. Those liabilities follow even as respects a sim- 
ple, isolated transaction in no sense public.’* And apart from this excep- 


49 There is some reason to believe that this device is already being developed by certain 
issuers. 


5° The language in § 12 is “any person who sells.” § 2(3) in its definition of ‘‘sell” does not 
restrict it to public sales. 
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tion the aim of the Act seems at times to be the regulation of issues how- 
ever offered and at other times the control of issues publicly offered. 
“Offered to the public” or “‘public offering” are only occasionally used. 
They are used to describe the amount of damages in § 11(g); securities ex- 
empt from the Act under § 3(a)(1); and exempt transactions under § 4(1). 
But though any security sold or disposed of by the issuer or bona fide 
offered to the public prior to July 27, 1933 is exempt, nevertheless ‘“‘any 
new Offering of any such security” is not so exempt. Conceivably “new 
offering” need not be public. Purely private offerings might well suffice. 
Again prospectus is defined as a circular, etc. which “offers” any security 
for sale.” Here, again, the element of “public offer” is lacking. Similarly in 
the definition of “‘sell.’’* Accordingly when these words “‘prospectus”’ or 
“sell” are used they apply to isolated and private as well as to public 
offerings or sales. Thus the penalties of § 5 are by no means limited in 
application to public issues. Similarly in the restrictions of the use of a 
prospectus under § 10. Nor is the liability under § 11 limited to issues 
publicly offered.s* The criterion used throughout the Act is the use of 
agencies of interstate commerce or of the mails,** not public offering. And 
on that point the Act is in sharp contrast to the English Companies Act.® 
It is at least arguable that the exigencies of the situation call for more 
extensive control than control over public offerings would gives’ That 
point need not be debated here. But it is important to note the confusion 
that has crept into certain parts of the Act by failing to state whether or 
not the principle of public offering is applicable. Other concepts (some of 
them even vaguer than the vague one of “‘public offer’) have been substi- 
tuted. These remain undefined. Thus an underwriter is one who acts in 
connection with the “distribution” of any security. “Distribution” is used 
again to describe non-exempt transactions of a dealer. Distribution com- 
s* § 3(a) (1). 5? § 2(10). $3 § 2(3). 


s4“* |. . any person acquiring such security....may .... sue.’ But note § 11(g) 


which limits damages to the price at which the securities were ‘offered to the public.” 
ss As qualified by note 17, supra. 


8% § 37 of the English Act gives rights to ‘‘all persons who subscribe for any shares or deben- 
tures on the faith of the prospectus” where the “‘prospectus invites persons to subscribe.” § 380 
defines “prospectus” as “any prospectus, notice, circular, advertisement, or other invitation, 
offering to the public for subscription or purchase any shares or debentures of a company.” 

s? Certain devices for circumventing the “public offer’ are reported to have developed in 
England. In 116 Economist 305 (1933) it is said, ‘This provision does not apply to shares and 
debentures not offered to the public—an exception which includes the increasingly important 
type of issue made by ‘Stock Exchange introduction,’ which accounted for as much as £ 15} 
millions of new capital last year. In this respect, however, the investor enjoys complete pro- 


tection through the salutary stringency of the regulations laid down by the Stock Exchange 
Committee.” 
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monly carries perhaps the connotation of public offer or sale. But not 
necessarily so. 

Again (in Schedules A and B particularly) the phrase “‘to be offered”’ is 
used in describing the security which must be registered. It is mostly used 
without any limitation as to public offer.* But occasionally, asin Schedule 
A (16) and in Schedule B (9g), data is required as to the price at which the 
security shall be “offered to the public.” 

A strict interpretation of the Act would indicate that except as re- 
stricted by the word “‘public’”’ the words “offered,” “distribution,”’ “‘offer- 
ing” etc. meant any offering or distribution. On the other hand authori- 
ties on the Act have conveyed the impression that those parts which we 
are now considering related to and regulated only public offerings.’ The 
point here is not to urge its restriction or broadening. But the Act needs 
amendments to clarify the ambiguity, confusion, and uncertainty attend- 
ant on its present phraseology. 

If the standard of public offer were adopted, the Act would follow the 
English precedent. Even so ambiguities would remain; for what is a public 
as distinguished from a private offering? That probably would not be sus- 
ceptible to statutory definition.® It seems of necessity a matter for defini- 
tion by accretion of judicial decisions. The fact of the matter is that that 
problem apparently has caused no great confusion in England.* And 

58 See e.g. Schedule A (10), (11), (13), (15), (18), (21); Schedule B (2), (3), (8), (10). 


s9 E.g. this impression is gathered throughout H. R., 73d Cong., 1st Sess., Rep. No. 85. See 
particularly pp. 5, 7, 8, 9, 12, 14, 15, 16. 


6 There are, however, instances where “public offer” should be more clearly defined either 
by exceptions or otherwise. Thus § 4 exempts transactions by dealers except, infer alia, trans- 
actions “within one year after the last date upon which the security was bona fide offered to 
the public by the issuer or by or through an underwriter.”” This date might be the termination 
of the syndicate; the date of the last advertisement by issuer, underwriter, or dealer; the last 
solicitation by salesmen; or if the stock was listed on an exchange that alone might constitute 
a public offering. If the last offering by a salesman was construed to be the last date of public 
offer, the rule would be unworkable. In determining a formula for ascertaining such date no 
fixed principle is involved. For administrative purposes, however, such provisions need clarity 
and definitiveness. 

& Under the Companies Act of 1908 (§ 81) “every prospectus issued,” by or on behalf of a 
company had to contain certain information. And a prospectus was defined (§ 285) as “any 
prospectus, notice, circular, advertisement, or other invitation, offering to the public” shares or 
debentures. In Nash v. Lynde, [1929] A. C. 158 (a suit by a purchaser of shares against a director 
for damages for failure to include in the prospectus certain required data), the court did not 
pass directly on the meaning of the phrase “‘offering to the public” but the phrase received some 
discussion. Viscount Sumner said, ‘No particular members are prescribed. Anything from two 
to infinity may serve: perhaps even one, if he is intended to be the first of a series of subscribers, 
but makes further proceedings needless by himself subscribing the whole. The point is that 
the offer is such as to be open to anyone who brings his money and applies in due form, whether 
the prospectus was addressed to him on behalf the company or not. A private communication 
is not thus open ” Id. at 169. And Lord Buckmaster stated, “A document is not a pro- 
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while it is easy to state cases that fall within the shadowland of uncertain- 
ty, the general standard is sufficiently specific as to indicate the general 
distinctions and to give warning of transgression. That is more than can 
be said for the present Act which wobbles somewhere on middle ground. 


RETAILING 


For his stock in trade the retail dealer has relied upon four expedients: 
membership in syndicates or selling groups managed by large originators or 


spectus unless it is an invitation to the public, but if it satisfied the condition it is not the less a 
prospectus because it is issued to a defined class of the public.” Jd. at 171. The case, however, 
turned on whether or not a prospectus had been “‘issued.”’ It was held that though “issued” 
was not defined it would be taken to imply ‘‘some measure of publicity, however modest.” As 
Viscount Sumner said “I do not think that the term is satisfied by a single private communica- 
tion between friends, even if they are business friends Though literally it is true that the 
issue is not expressly said . . . . to be an issue to the public, I think that it must be so in sub- 
stance, otherwise any private letter, written by a person engaged in forming a company and 
advising his correspondent to take share, would become an issued prospectus if other letters 
were written by him asking others to do the same.” Jd. at 168-169. And see Twycross 
v. Grant, [1877] 2 C. P. Div. 469, 540. Lord Buckmaster added that “‘a distribution of a pro- 
spectus among a well defined class of the public would be an issue within the meaning of § 81. 

. A document is not a prospectus unless it is an invitation to the public, but if it satisfied 
this condition it is not the less a prospectus because it is issued to a defined class of the public.” 
Id. at 170-171. In the case the directors had prepared a statement of the condition of the com- 
pany with a proposal that certain preference shares (not then authorized) be issued to raise 
additional capital. This statement was circulated among the directors and to a solicitor who it 
was thought might be able to interest some wealthy client in the business. Through the solici- 
tor plaintiff became interested, was employed by the company for a term and subscribed to 
ordinary shares of the company, not to the preference shares described in the communication. 

Earlier it had been held that a prospectus marked “For private circulation only” and only 
circulated among 3,000 people who were shareholders in other companies in which the promoter 
was interested was nonetheless an offer to the public. In re South of England Natural Gas & 
Petroleum Co. Ltd., [1911] 1 Ch. 573. 

But a circulation of a prospectus by a member of a syndicate to his friends was held not to 
be an offer “to the public” giving plaintiff-subscriber a right to recover under the Companies 
Act of 1900 the amount paid by him on shares, the claim being that since there had been a public 
offering and the minimum subscription had not been obtained plaintiff had a statutory right to 
the return of his payment. Mr. Justice Warrington said that an offer to the public meant an 
offer of shares to anyone who should choose to come in. Sherwell v. Combined Incandescent 
Mantles Syndicate Ltd., 23 T.L. Rep. 482 (1907). The court also interpreted the statute giving 
the right to rescission to mean a public offer by the company not by some individual without 
authority from the company. Accord: Sleigh v. Glasgow & Transvaal Options Ltd., 6 Sess. 
Cas. 420 (1904) (circulation of a document by promoters’ directors to friends, case arising 
under Companies Act of 1900 in action against company to have plaintiff's name removed from 
register of shares. ‘‘Prospectus’’ was defined in the Act as it is presently defined in the Act of 
1929). 

Interpretations of “public offering” under Blue Sky Laws are of some utility. Gillespie v. 
Long, 212 Ala. 34, 101 So. 651 (1924). 

More remote analogies arise in construction of “agencies for public use” under public utility 
statutes. See e.g. Terminal Taxicab Co. Inc. v. District of Columbia, 241 U.S. 252, 36 Sup. Ct. 
583 (1915); Anderson v. Fidelity & Casualty Co., 228 N.Y. 475, 127 N.E. 584 (1920). 
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the principal underwriters of issues; purchases from, or sales against, the 
commitments of such members either at a “‘dealer’s concession’ allowed 
under syndicate or selling group agreements or on an “investment guaran- 
teed” basis in contravention of most such agreements;® selling against 
other inventory of other dealers at some agreed-upon discount; its own 
trading department’s purchases in advance of or to fill customer orders for 
a trading profit ; commission sales, usually without commitment, for issuers 
or affiliates of issuers; and their own originations. The importance of these 
various sources of inventory has varied with the times.®* Except for a few 
large retailing organizations and the retail departments of originating 
houses, their own originating is not an important source. Trading is the 
resource of the house without syndicate affiliation, the means of providing 
a diversified inventory to meet the various requirements of customers, and 
the method of providing inventory when other sources are unproductive. 
Dealer commissions or reallowances are too small (typically } of 1%) to be 
profitable, and “investment guaranteed”’ selling is unimportant in the 
aggregate. 

The retail business has been largely dependent, therefore, upon the 
large originating houses and to some extent directly upon issuers (or the 
security affiliates of issuers)® for its securities. Wholesaling methods in 
the majority of instances employed some form of underwriting by the re- 
tailer, so that risks of sale were further spread from the much smaller 
group of original or intermediate underwriters over the whole group, usu- 
ally some hundreds, of retailers. It was the aim of the originating under- 
writer to accomplish this wide distribution of risk as nearly as possible 
simultaneously with his own acceptance of a commitment. The under- 
writing provided by retail dealers was thus both real and an incentive for 
them to sell. Selling groups in which retailers promptly subscribed for the 
amounts offered them constituted as effective a method of risk spreading 


Not to be confused with the “usual and customary distributors’ or sellers’ commission” of 
§ 2(11), though it would probably be included in that definition. 


6 Cf. Galston, Security Syndicate Operations (rev. ed., 1928), New York: Ronald Press, 
pp. 55 and 120-122. Also, Bates & Douglas, op. cil., supra, note 15, 41 Yale L. Jour. 949, 951 
(1932). 


6s Unlike most other merchants the security retailer obviously cannot depend upon a con- 
tinuous or stable volume of new inventory being supplied him. 


6s While never of primary importance, yet at times and for some classes of retail houses, the 
original or secondary distribution (cf. Bates & Douglas, op. cit., supra, note 15, 41 Yale L. Jour. 
949, 952 (1932) of certain investment trust and utility holding company stocks for the issuer 
(or an affiliate) has proved a not inconsiderable source of revenue, especially since dealers were 
seldom required in those cases to bear any of the risk of sale, but only to sell for a commission. 
which might, however, be contingent upon investment placement for a stipulated period. 
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as the selling syndicates. Those in which subscriptions were made only 
against firm orders from customers, however, left the risk of sale upon the 
“underwriters.” 

Retail selling commissions naturally varied with market conditions, the 
kinds of securities, and the nature of the commitments taken, so that it is 
difficult to name any normal or average commission, except in the light of 
those factors. Most of them, however, would have fallen in a range of 
from 1% to 33%. In the case of selling syndicates the additional gross 
spread for underwriting (against which expenses and losses were charge- 
able) would usually have amounted to from 3 of 1% to 13%. Taking the 
total gross spread for a selling syndicate at from 23% to 43%, some esti- 
mate of the economy achieved in distributing expense may be gained by 
comparable retailing spreads for other commodities and services. One 
comparison might be with automobiles selling at retail for about $2,000 
(somewhere in the neighborhood of the unit of sale for securities), where 
the average retail spread would probably be from 3 to 7 times that for 
securities. 

It has been noted in a preceding section how it would be wholly possible 
to make dealers and brokers “underwriters” under the Act. Selling syndi- 
cate participation would probably place a retail dealer in this category. 
Whether a selling group member would be so classed is less clear. Sub- 
scription by a dealer for securities on selling group terms in advance of 
firm orders from customers might take him out of the exemption in 
§ 2(11). The same effect might follow from any provision in the selling 
agreement requiring him to repurchase securities originally sold by him 
which came back upon the market during a specified period.” 

Assuming, however, that they are not “underwriters” under the Act, 
they are nevertheless subjected to considerable regulation. Dealers are 
defined so as to include brokers.® But brokers are given some exemptions 

% § 4(1), however, apparently differentiates ‘‘dealers” from ‘“‘underwriters” and with ref- 
erence to the former excepts from exemption “‘transaction as to securities constituting the whole 
or a part of an unsold allotment to or subscription by such dealer as a participant in the distribu- 


tion of such securities,’ with the seeming inference that participation and commitment for se- 
curities does not make such a dealer an “underwriter.” 

*7 Query, however, whether the contingency of his commission upon investment placement, 
could be held to have that effect. 

68 § 2(12). But the definition is even broader than what are normally described as security 
merchants and security brokers. It includes ‘any person who engages either for all or part of 
his time, directly or indirectly, as agent, broker or principal, in the business of offering, buying, 
selling, or otherwise dealing or trading in securities by another person.”” Accordingly it is broad 
enough to include individual investors, investment trusts, banks, insurance companies, etc. A 
happier way of accomplishing the legislative intent would have been to limit it to persons en- 
gaged directly or indirectly in the “business of distributing securities at wholesale or retail.” 
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not shared by other “‘dealers.’’ For example, unless a security is registered 
it is in two circumstances unlawful for a “dealer” to make use of any 
means of interstate commerce or of the mails to “sell or offer to buy”’ the 
security or to deliver the security for sale or after sale. It is likewise unlaw- 
ful to transmit a prospectus unless the prospectus meets with the require- 
ments of the Act or to deliver the security unless accompanied or preceded 
by a proper prospectus. Violation of these provisions subjects the “dealer” 
to criminal liability,°® and also subjects him to civil liability under § 12 giv- 
ing the person who purchases from him a right of rescission or damages ipso 
facto. The first of these circumstances is a transaction by the “‘dealer’’ with- 
in a year after the last date upon which the security was bona fide offered 
to the public.” The vagueness of the rule has been commented upon above. 
The other instance is the distribution by the dealer of the whole or a part 
of an unsold allotment to or subscription by the dealer as a participant in 
the distribution of such securities by the issuer or underwriter.” So as re- 
spects new issues of securities the “dealer” must be in a position within a 
year after the last date of the public offer to have the security registered 
and to have available in all his transactions as “dealer’’ sufficient prospec- 
tuses to satisfy the requirements of § 5. And in case he has taken a com- 
mitment under a selling group (and even though he is not an underwriter), 
he is restricted in a similar way but to a greater extent since there is no 
time limitation of a year or any other period when his duty to conform to 
$ 5 would terminate. 

Two illustrations of possible hardships on dealers may be given. As has 
been noted securities issued in the process of a bona fide reorganization 
‘under the supervision of any court” need not be registered for the pur- 
poses of such issuance.” Nevertheless for one year after their issuance 
(assuming the issuance to amount to a public offering) dealers’ transac- 
tions in these securities would violate the Act unless the securities were 
registered. No machinery is set up whereby a registration can be ob- 
tained. And in view of the severity of the penalties on registration state- 
ments it is doubtful if registration statements would be made unless 
necessary. Dealers may through their trading departments unwarily get 
trapped with such inventory and have their hands tied for a year. 

Additional complications of a similar kind arise in case of the buying 
and selling of securities after the expiration of thirteen months from the 
effective date of the registration statement. A prospectus where so used 

69 § 24. Note also possible liability under § 17 discussed, supra, note 18. 

7° “by the issuer or by or through an underwriter.” § 4(1). ™ § 4(1). 


” § 4(3). It is by no means clear that this is not a “public’”’ offer and therefore that the 
transaction by the dealer is exempt under § 4(1). 
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must contain information not more than twelve months old.73 The Act 
gives no dealer the power to obtain a freshly dated prospectus. There 
might well be reluctance on the part of the issuer to supply it, because of the 
additional uncompensated risk involved. So far then as the dealer market 
goes fluidity of certain securities at certain times may be greatly curtailed. 

If, however, the “‘dealer”’ (as defined in the Act) merely acts as broker,” 
he is exempt from such regulation except as indicated hereafter. The se- 
curity need not be registered and no prospectus need be furnished or sent 
even though agencies of interstate commerce or the mails are used. But if 
the broker solicits orders he is liable in the same fashion as other “deal- 
ers.”’75 Solicitation is not defined. Litigation on this point under Blue 
Sky Laws has been great. Certainly the line between solicitation and 
mere acceptance of orders is (and perhaps must remain) vague. The point 
at which the draftsmen are aiming seems clear. When the pressure for dis- 
tribution begins to be applied the parties applying it are placed under a 
duty to furnish the investor with information respecting the security 
which the Act deems pertinent. Upon “dealers,” however, they may have 
placed restrictions not necessary to this purpose, because applied as well 
to mere sale without sales effort. 

But the Act has even more far reaching effects on the retailing of se- 
curities. As noted, “dealers” (including brokers) may be liable civilly un- 
der § 12 (and criminally) if § 5 is violated. They may also be liable under 
§ 12 though the security purchased or sold is exempt from other provi- 
sions of the Act. Thus a dealer (in the strict sense) ‘‘sells’’ a railroad bond 
which need not be registered” by the use of an agency of interstate com- 
merce or of the mails. If the “‘prospectus or oral communication”’ includes 
an untrue statement of a material fact or omits to state a material fact 
necessary in order to make the statements not misleading (the purchaser 
not knowing of such untruth or omission) and the dealer does not prove 
that he did not know and in the exercise of reasonable care could not have 
known of the untruth or omission, he is liable to the purchaser from him 
either for damages or rescission. This civil penalty is applicable not only 
to dealers but to ‘‘any person’’ who “sells” a security, with the possible 
exception of brokers discussed hereafter. The result will be in the direc- 
tion of the dealer supplying full information or giving no information ex- 
cept the name of the security and its price. Intermediate declarations by 
the dealer become hazardous. Market letters by dealers become risky. 
Oral advice becomes dangerous if related to an interstate transaction. 

As to brokers the liability under § 12(2) is at best ambiguous. If a bro- 
ker “sells” he is liable to the person “purchasing” from him. A strict bro- 


73 $ ro(b) (1). 74 § 4(2). 75 § 4(2). % § 3(a) (6). 
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ker was held as a matter of common law not to sell. The person who pur- 
chased got title through, not from, him.’ Yet “‘sell’’ is defined in the Act 
so broadly as to include a broker’s activities.”* He certainly is making a 
“disposition of’? the security; or an “attempt or offer to dispose of”’ the 
security; or a “solicitation of an offer to buy.” “‘Purchase”’ is not defined. 
But if it is taken to mean the correlative of “‘sell” as defined in the Act 
the broker assumes a liability under § 12(2). It would seem at first blush 
that it was not the sense of the Act to embrace brokers at this point. But 
it could well be argued that brokers were intended for inclusion. They are 
not exempt from § 5 if they solicit orders. Brokers’ market letters may 
well be construed as soliciting orders.’? If they make any such statement 
about a security they run the danger of being afoul of § 5. Since state- 
ments amounting to solicitation bring them in under § 12(1) perhaps state- 
ments inaccurately describing the security bring them in under § 12(2). 
At least the Act needs clarification on this point. 


CONCLUSION 


The Act has been in effect for too brief a period during which too many 
other factors of major consequence have been operative to permit proof of 
its incidence in many particular respects. The relative parts played by 
market conditions, by the unwillingness of issuers and their officers to as- 
sume the new obligations of the Act, by unwillingness of issuers and bank- 
ers to operate in the face of risks arising solely from the ambiguity in the 
Act, and by the hesitancy of banking houses of substance to incur the new 
risks are matters of estimate rather than informed judgment. 

Nor, as pointed out at the beginning of this essay, is it possible to pre- 
dict with any degree of accuracy what the future course will be.*® In 
terms merely of increased business and legal risks, however, a few rather 
general conclusions have been drawn. It may be that underwriting as it 
has been performed in this country will practically disappear. Or fewer 
substantial houses may underwrite, with a consequent effect upon the size 
and kinds of issues and the relative abilities of various issuers to obtain 
capital. Or, again, a host of impecunious persons (not necessarily straw- 
men) may appear and take over, perhaps the name but not the function 
of, origination and underwriting. Or, with or without clarifying amend- 


7 See note 16, supra. 

78 It is possible, though not likely, that the section would also cover the case of a broker not 
“selling” for himself or his principal. 

79 The effectiveness of a ‘‘hedge”’ clause to the effect that the letter is ‘‘not to be construed 
as a solicitation of orders’’ for the security described may be questioned. 


*° Certain predictions of effects have been made by Dean, The Federal Securities Act: I, 8 
Fortune 50 (1933) 
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ments to the Act, substantial houses may contrive to do business as in the 
past (if securities are available to them from prospective issuers), for it 
should be remembered that theirs is a fraternity not unused to accepting 
risks subject to no mathematical bases of appraisal. On the other hand, 
the attitude of issuers and their officers and directors toward the new 
risks may be largely controlling. Thus if the Act is as revolutionary as 
some think, the raising of capital will be seriously hindered and the meth- 
ods employed will take quite different forms. In such processes invest- 
ment bankers as they are known today may have little or no place. 

Viewed broadly as a function, however, investment banking will still be 
performed, though possibly wholly or in part by other institutions. Those 
might be the issuers, governmental agencies,™ or financial institutions 
other than “investment bankers.’’ The Act presupposes no such shift. 
But if its direct or indirect effect is such an induced transference it is per- 
haps time to consider the larger issue on its merits. Such an effect, of 
course, is no necessary corollary to providing investors with the “truth 
about securities’—a purpose needing no consideration except as to the 
means of its accomplishment. 

Meanwhile a major problem is the elimination from the Act of its am- 
biguities and inconsistencies. In that connection it should be said with 
Felix Frankfurter that: ‘“‘Like all such legislative beginnings, the Act 
must be deemed definitive merely in principle and not in detail.” Insofar 
as there are ambiguities and inconsistencies in the Act it should be 
promptly amended. To await an accretion of judicial decisions to clarify 
these ambiguities seems undesirable. Those decisions, especially since 
they will be coming from the courts of all the states and territories as well 
as from the federal system, will be slow to acquire even a semblance of uni- 
formity. The interim will be beneficial to no one except the legal profes- 
sion. Incidental effects may be the paralyzing of legitimate activity. If 
there are any standard specifications for legislation they are clarity and 
consistency. Risks are significant to business. The ability to predict those 
risks and to conform to the spirit and design of the legislation is of great 
moment, though it is never possible in all cases no matter the degree of 
clarity in the law. There will always remain room for play by the courts in 
adapting legislation to new and changing conditions and in permitting the 
experiment to evolve against the urge for strict and technical construction. 
But that growth calls for clear expression of principle and consistent and 
unambiguous treatment of detail. 


*« In this connection see the challenging consideration of the possible réle of the Reconstruc- 
tion Finance Corporation by Berle in High Finance: Master or Servant, 23 Yale Review 20 
(1933)- 

82 The Federal Securities Act: II, 8 Fortune 50, 109 (1933). 





COMMENT 


FEDERAL HABEAS CORPUS STATUTES AND 
MOORE v. DEMPSEY 


J. S. WaTERMAN* AND E. E. Overtont 


I 


HE importance of Moore et al. v. Dempsey, Keeper of Arkansas State 

Penitentiary, a decision of the Supreme Court of the United States’ 
on “due process in procedure’? may be measured by its appearance in 
three recent case-books on constitutional law’ and one on federal jurisdic- 
tion.’ Yet in the discussions of the case the procedural stages under the 
federal statutes in this habeas corpus proceeding have often been recount- 
ed incorrectly, in that it has been said “the application to the United 
States district court for a writ of habeas corpus was denied.” 

In fact the writ of habeas corpus was issued by the federal district judge, 
though he disqualified himself for the hearing. When it was held, another 
district judge, who was assigned to sit, sustained the “demurrer” of the 
state of Arkansas and discharged the writ.’ On appeal® the Supreme 


* Dean of the University of Arkansas Law School. 

t Assistant Professor of Law, University of Arkansas Law School. 

* 261 U.S. 86, 43 Sup. Ct. 265, 67 L. Ed. 543 (1923). This was a case arising out of the 
“Elaine Riots” in Phillips County, Arkansas, 1919, wherein petitioners, negroes, convicted of 
murder by the State Court, allege that the trial was one in form only and that they were hurried 
to conviction under mob pressure without regard for their rights and without due process of 
law. 

2 McGovney, Cases on Constitutional Law (1930), 591; Rottschaefer, Cases on Constitu- 
tional Law (1932), 577; Dodd, Cases on Constitutional Law (1932), 1177. 


3 Frankfurter & Katz, Cases on Federal Jurisdiction and Procedure (1931), 487. 


4 Evans, Cases on Constitutional Law (2nd ed. 1925), 979 n. See also Note, 9 Va. L. Rev. 
556, 557 (1923). The usual description of the proceedings in this case in the district court is 
that “upon demurrer the District Court dismissed the petition.”’ Note, 33 Yale L. Jour. 82 
(1923). This is misleading, unless it is stated that the petition for the writ was granted though 
the writ was discharged at the hearing on demurrer. Jnfra, note 37. 

5 Law Record “W,”’ Western Division, Eastern District of Arkansas, United States District 
Court, Little Rock, Arkansas, pp. 2-7. Acknowledgment is made to J. S. Utley, Attorney Gen- 
eral of Arkansas, 1921-1925, for much factual information appearing in this article. 

® For direct appeals in habeas corpus proceedings before 1925 from the district court to the 
Supreme Court: Zoline, Federal Appellate Procedure (2nd ed. 1924), § 519. For the present 
statute governing appeals: 27 Stat. 751 (1893), 43 Stat. 940 (1925), 28 U.S.C.A. § 464 (1928). 
For certiorari to circuit court of appeals: Dobie, Federal Procedure (1928), § 213. 


397 
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Court ordered a hearing in which the district court was to determine the 
facts as to mob domination of the state trial court. This second hearing 
ordered by the Supreme Court was never held, as the death sentence which 
the petitioners received in the state court was afterwards commuted to 
twelve years by the governor of Arkansas.’ 

A number of law review comments have already treated the many as- 
pects of this case, which involve constitutional law,* federal appellate pro- 
cedure,’ and federal interference with state criminal trials.'° It is not with- 
in the purview of this article to review the various questions raised in these 
notes nor will it confine its discussion to the opinion of the Supreme Court 
as has been the rule in the treatment of this case. This article will deal 
with the federal statutes on habeas corpus" and will approach the case by 
considering the several stages in the proceedings before the district court. 


II 


Why did the judge, who disqualified himself for the hearing, grant the 

rit of habeas corpus to the petitioners?” A brief historical sketch of the 
purpose of the writ and the nature of the proceedings in granting it may 
aid in answering the question. 

A habeas corpus proceeding is “a collateral attack of a civil nature to 
impeach the validity of a judgment or sentence of another court in a 


criminal proceeding." Historically" the petition for a writ of habeas 


7 Arkansas Gazette, Nov. 4, 1923, p. 1:1. Subsequently the six prisoners were indefinitely 
furloughed after serving less than six years in the penitentiary. Information in letters as to the 
records of State Penitentiary, Little Rock, Arkansas. See also Waterman and Overton, The 
Aftermath of Moore v. Dempsey, 18 St. Louis L. Rev. 117, 122 (1933). 

8 Notes: 73 Univ. Pa. L. Rev. 430, 431, n. 10 (1924); 7 N.C.L. Rev. 179 (1929); 7 Minn. 
L. Rev. 513 (1923); 37 Harv. L. Rev. 247 (1923). 

® Note, 33 Yale L. Jour. 82, 84, n. 13 (1923). Cf. the recent “Scottsboro case” which came 
before the Supreme Court on a writ of certiorari, infra, note 50. 


© Note, 9 Va. L. Rev. 556, 558 (1923). Cf. 44 Harv. L. Rev. 447, 448 (1930). Mr. Justice 
McReynolds said in 261 U.S. at 93, in the minority opinion: “The delays incident to enforce- 
ment of our criminal laws have become a national scandal and give serious alarm to those who 
observe.” See also 2 Warren, Supreme Court in U.S. History (rev. ed. 1932), 99; Dobie, op. 
cit., supra note 6, 310; Trieber, The Relationship of State and National Courts, 42 Am. L. 
Rev. 321, 326 (1908). 

™ 28 U.S.C.A. §§ 451-466 (1928). Fora history of federal habeas corpus statutes see Frank- 
furter & Landis, Power of Congress over Procedure in Criminal Contempts, 37 Harv. L. Rev. 
1010, 1082 (1923). Note, 21 Harv. L. Rev. 204 (1907); 2 Warren, op. cit., supra note 10, 687 n. 

™ Rev. Stat. § 753, 28 U.S.C.A. § 453 (1928). 

'3 Ex parte Frederich, 149 U.S. 70, 76, 13 Sup. Ct. 793, 37 L. Ed. 653, 657 (1893). On col- 
lateral attack by habeas corpus “for lack of jurisdiction,” see 39 L.R.A. 450, n. (b) (1898). 
Dobie, op. cit., supra note 6, 296. 

‘4 For historical accounts of the writ: 9 Holdsworth, The History of the English Law 
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corpus ad subjiciendum,’’ the writ discussed in this article, did not state a 
cause of action against the custodian of the petitioner. The granting of 
the writ on petition was a summary exercise of judicial power.”® In the 
language of Blackstone, the writ was “‘a high prerogative”’ one,"’ the most 
celebrated in the English law, and as the great remedy of citizens and 
aliens against arbitrary or illegal punishment its efficacy depended upon 
the speed with which the courts issued it."* As immediate judicial inter- 
ference was often necessary, the writ was granted on the facts set out in 
the petition without inquiry into their truth. The custodian of the prison- 
er, really the state, had a day in court when the return, which set forth the 
true cause of the detention, was passed on at the summary hearing. Nor 
were the technical rules of pleading applicable in habeas corpus proceed- 
ings.” 

Under the federal statutes the district judge, though he deemed him- 
self disqualified to sit at the hearing, did not have to pass on the truth 
of the allegations in the petition.” As correctly stated by Mr. Justice 
Pitney in Frank v. Mangum,” a case in which the district court denied the 


(1926), 108-125; Taswell-Langmead, English Constitutional History (2nd ed. 1880), 623-628; 
Fox, Contempt of Court (1927), viii. Consider the function of the writ of habeas corpus in 
England and in federal courts at a time when “there was no satisfactory method of reviewing 
criminal cases in England until 1907” and when “for a full hundred years there was no right of 
appeal to the Supreme Court in criminal cases.”” Morgan, The Study of Law (1926), 18; 
Frankfurter & Landis, The Business of the Supreme Court (1928), 109. See also 3 Fed. Stat. 
Ann., 164; Countryman, The Supreme Court and its Appellate Power (1913), 104-110; 2 
Tucker, Constitution of U.S. (1899), § 385; 2 Warren, op. cit., supra note 10, 464, 474, 687; 
Ex parte McCardle, 7 Wall. (U.S.) 506, 19 L. Ed. 264 (1869). 

It seems certain that the power of review by writ of error vested in the Supreme Court of 
the United States in 1889 over death sentences of a federal court, resulted from the peculiar 
jurisdiction and numerous death sentences of the federal court of the western district of 
Arkansas. Daily, Judge Isaac C. Parker, Rep. Bar Ass’n. Ark. (1932), 88, 99; Rev. Stat. 
(1874), $$ 533, 571, 2145, 2146. The act of 1889, introduced by Senator James K. Jones of 
Arkansas, in its original form provided for a review by the Supreme Court in capital offenses 
solely from the western district of Arkansas. 50 Cong. Rec. 5611, 7636 (1888); ibid. 1713 
(1889). See also 25 Stat. 655 (1889). 


's 3 Bl. Comm., *131. 
© Notes: 15 Harv. L. Rev. 76 (1901); 37 Harv. L. Rev. 774 (1923). 


‘7 For the Blackstonian origin of the term “high prerogative writ,” see Jenks, The Preroga- 
tive Writ in English Law, 32 Yale L. Jour. 523, 533 (1923). 


'® 2 Kent, Comm. (4th ed. 1840), *31; 9 Holdsworth, op. cit., supra note 14, 118; Rawle, 
Constitution (2nd ed. 1829), 117. 


‘9 Simmons v. Georgia Iron & Coal Co., 117 Ga. 305, 43 S.E. 780, 61 L.R.A. 739 (1903). For 
pleadings in law trials in the federal courts see Dobie, op. cit., supra note 6, § 148. 


0 Rev. Stat. § 755, 28 U.S.C.A. § 455 (1928). 
21 237 U.S. 309, 35 Sup. Ct. 582, 59 L. Ed. 969 (1915). 
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application for a writ: “The district court having considered the case upon 
the face of the petition, we must do the same, treating it as if demurred to 
by the sheriff.”’** Mr. Justice Holmes in the minority opinion in that case 
stated the issue more accurately when he said: ‘The only question before 
us is whether the petition shows on its face that the writ of habeas corpus 
should be denied, or whether the district court should have proceeded to 
try the facts.” 
As has been said in more detail: 


It may be assumed . . . . that the petition states all facts helpful to the prisoner. 
I greatly doubt whether a formal demurrer is necessary or proper in a case heard on a 
petition and an order to show cause why the writ should not issue. In view of the Re- 
vised Statutes, Sec. 755, it is, I think, sufficient if the respondent orally demurs, or 
what amounts to the same thing, suggests to the court that the petition does not state 
a case entitling the petitioner to the writ. This was, apparently, the course followed in 
Leo M. Frank’s Case, 237 U.S. 309, 35 S. Ct. 582, 59 L. Ed. 969, and is the general 
practice in the Supreme Judicial Court of Massachusetts. ‘Under Section 755, Re- 
vised Statutes, it was the duty of the court to refuse the writ if it appeared from the 
petition itself that the appellant was not entitled to it.’ Pitney, J., Frank’s Case, 
supra. To the same effect, aside from any statute was the opinion of Shaw, C. J., in 
Sim’s Case, 7 Cush. (Mass.) 285, 293.75 


The practice, which the federal statutes incorporated,” has been to 
award the writ of habeas corpus on the petition. The custodian of the 


prisoner sets out the true cause of the detention in the return,”’ and the 
return and the petition are considered at the summary hearing after the 
writ has been awarded.” 

As Mr. Justice Wilmot in 1758, in an opinion on the writ of habeas 
corpus, said before the House of Lords: 


The check upon the Writ, by requiring a probable cause to be shewn before it issues, 
is only saying ‘shew you want redress, and you shall have it:’ and if a person cannot 
disclose such a Case himself, as to shew he is aggrieved when he tells his own story, and 
is not opposed or contradicted by anybody; it is decisive against his being in such a 
condition as to want Relief 


22 237 U.S. 300, 332, 35 Sup. Ct. 582, 589 (1915). Cf. 9 Va. L. Rev. 556, 558 (1923). 

28 237 U.S. 309, 345, 35 Sup. Ct. 582, 594 (1915). 

24 Rev. Stat. § 755, 28 U.S.C.A. § 455 (1928). “Where the application is made to the court, 
the court has power to make an order absolute ex parte for the writ to issue in the first instance, 
or to grant an order nisi.”” 10 Halsbury, Laws of England (1931), § 126. 


*s Horn v. Mitchell, 223 Fed. 549, 550 (D. Mass. 1915); affd. in 232 Fed. 819 (C.C.A. 1st 
1916); app. dism. 243 U.S. 247, 37 Sup. Ct. 293, 61 L. Ed. 700 (1917). This excerpt also appears 
in n. 3 to 28 U.S.C.A. § 455 (1928), and in 29 C. J. 148, n. 61. 

% Rev. Stat. § 755, 28 U.S.C.A. § 455 (1928). 

27 Rev. Stat. § 757, 28 U.S.C.A. § 457 (1928). 

8 Rev. Stat. § 761, 28 U.S.C.A. § 461 (1928); Dobie, op. cit., supra note 6, § 83. 
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Careful as the Law is to prevent this Writ from being abused, it cannot always pre- 
vent it: for if a man does not disclose the whole Case, it may issue sometimes where it 
would not have issued, if the Case had been fairly stated.” 


I hope we shall never see any Chief Justice, especially in the great court of criminal process, 
the King’s Bench, who shall deny, or delay, the issuing of one of these writs (of habeas corpus) 
to any man who applies for it, but award the same instantly, upon the prayer of anyone, as a 
writ of right, to which the subject is entitled upon asking, by motion of course, without any 
affidavit whatsoever. In many cases, as for example, in that of ‘close’ confinement, it may be 
impossible for the party either to speak with a friend, send a letter, or make an affidavit; and 
consequently, if either be required by the court, it will be a virtual denial of the writ; it is a 
means of defeating the Habeas Corpus Act. The requisition of an affidavit, puts it likewise in 
the power of the judge, to object to its form or contents, and to say the same is not full enough. 


This passage appeared in the famous pamphlet published by John Almon in 1764, in which 
Lord Mansfield was accused of having introduced a method of proceeding which deprived the 
subject of the benefit of the Habeas Corpus Act. The King v. Almon (1765), ibid. 248, n. (a). 

Dicey, in a fairly modern work, has said of the granting of the writ: 


. . . . the Court or a judge should and will always cause it to be issued on being sat- 
isfied by affidavit that there is reason to suppose a prisoner to be wrongfully deprived 
of his liberty . . . . that is to say, the Court will always issue it if prima facie ground is 
shown [in the petition] for supposing that the person on whose behalf it is asked for is 


unlawfully deprived of his liberty.s° 

In view of the function of the writ of habeas corpus, it is believed that 
the district judge could consistently grant the writ on the basis of the 
allegations in the petition of mob domination of the trial court, even 
though no reference was made to lack of corrective process in the trial and 
appellate courts, and then disqualify himself for the hearing. Taking the 
allegations as true, since they appeared in the petition, it was his opinion 
that there was reasonable cause to believe that the petitioners were as a 
matter of law denied their federal right of ‘due process in procedure” and 
thus held in custody in violation of the federal constitution. 


III 


Since the facts alleged in the petition in Moore v. Dempsey were correctly 
treated by the district judge as if demurred to, when he passed on the ap- 
plication for a writ, why did the attorney-general of Arkansas demur at 
the hearing? 

Though the state filed a “demurrer to the petition,” and prayed that 
the petition be dismissed’ the demurrer is more properly described as a 
motion to discharge the writ.*°> Had the custodian deemed the allegations 

29 Wilmot, Notes of Opinions and Judgments (1802), 77, 92. 

3° Law of the Constitution (8th ed. 1931), 211. 

38 Transcript of Record (filed October 24, 1921), 120. 


seb Cf. Capone v. Aderhold, 2 F. Supp. 280 (D.C. Ga. 1933), app.dism. 65 F. (2d) 130 (C. 
C.A. 5th 1933). The court read the petition, immediately granted it and issued a writ. ‘The re- 
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in the petition sufficient to warrant the discharge of the prisoners, a return 
would have been filed instead of such a motion. ** 
As has been stated: 


But we know of no law which authorizes either the person against whom the writ is 
prayed, or any one else, to come into court and object to the issuance of the writ 
It is a matter to be determined solely by the judge. And even after the writ has issued, 
and the respondent has appeared in answer to it, the sufficiency of the petition [to 
justify the issuance of the writ] can not be tested by a demurrer, though it seems that 
a motion may be made to quash the writ because of insufficient averments in the pe- 
tition. 


At this point it becomes necessary to discuss Frank v. Mangum?’ as it 
was the principle of law which counsel for the state of Arkansas adduced 
from that case upon which they relied.*4 Here were two cases in which 
petitioners sought by a writ of habeas corpus under the federal statutes to 
stay their execution by alleging mob domination of a state trial court and 
failure of the state courts to correct the wrong done them. 

In Frank v. Mangum the petitioner had set out, as appears in the opin- 
ion of the Supreme Court, a very strong case of mob domination of the 


spondent filed a motion to dismiss the petition for insufficiency appearing on its face and a 
hearing was held on this motion, the facts in the petition being taken as true. The court then 
“dismissed the petition,” discharged the writ, and remanded the petitioner to custody. 

Since the petition was granted and the writ of habeas corpus issued, the motion of the re- 
spondent to dismiss the petition for insufficiency in law appearing on its face, was really a mo- 
tion to discharge the writ and not one to dismiss the petition. The petitioner contended that 
the motion of the respondent to dismiss the petition raised a moot question as the court had 
already held the petition sufficient to justify the issuance of the writ. 

The court said of the contention of the petitioner: “the claim seems to be that the issuance 
of the writ ipso facto precludes any attack upon the legal sufficiency of the petition by motion 
to dismiss.” It was held in effect that after a writ of habeas corpus has been issued the legal 
sufficiency of the petition may be tested on motion to discharge the writ, and the court treated 
the motion of the respondent as such, despite the fact the court described it as a motion to dis- 
miss the petition. 


3* The application for the writ should contain, in part, “the facts concerning the detention 
of the party restrained, in whose custody he is detained, and by virtue of what claim of author- 
ity, if known.” Rev. Stat. § 754, 28 U.S.C.A. § 454 (1928). The return should contain the true 
cause of detention. Rev. Stat. § 757, 28 U.S.C.A. § 457 (1928). Clark, Criminal Procedure 
(and ed. 1918), 660. 

To the effect that the return, under certain conditions, was conclusive under the federal 
statutes, see 237 U.S. at 330, 15 A. & E. Enc. Law 197. See also 9 Holdsworth, op. cit., supra 
note 14, 120; Hallam, Const. Hist. of England (5th ed. 1876), 501; Schley, Digest (1826), 276, 
n.; Wilmot, op. cit., supra note 29, 106. 


3? Simmons v. Ga. Iron & Coal Co., 117 Ga. 305, 43 S.E. 780, 783, 61 L.R.A. 739, 742 (1903). 
See also Addis v. Applegate, 171 Iowa 150, 163, 154 N.W. 168, 173 Ann. Cas. 1917 E 332, 337 
(1915); In re Taylor, Fed. Cas. No. 13,774 (1879); 12 R.C.L. 1235. See infra note 74. 


33 Supra, note 21. 


34 This information has been gathered by letters from counsel for the State of Arkansas. 
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trial court.*> Yet both the district court in Georgia and the Supreme Court 
of the United States thought that the petitioner was not entitled to a writ 
and therefore not to a later hearing. To counsel for Arkansas, the petition 
in Moore v. Dempsey certainly made no stronger allegation of mob domina- 
tion of the trial court than did Frank’s petition. 

It was the opinion of counsel for the state of Arkansas that the Frank 
case stood for this principle: if a petition in a federal court for a writ of 
habeas corpus alleges mob domination of a trial court, which allegation is 
to be taken as true, a writ of habeas corpus will not be granted if corrective 
trial or appellate process is afforded by the state. That is, to counsel for 
Arkansas under the holding in the Frank case, the petitioners had not as a 
matter of law set forth sufficient allegations to warrant the court in dis- 
charging them. Accordingly, the attorney-general of Arkansas demurred, 
or in effect moved to discharge the writ, as in his opinion Arkansas had 
atforded the corrective process required by Frank v. Mangum. 


IV 


In sustaining the demurrer, the court had to hold at the hearing either 
that the facts alleged were not sufficient to justify a conclusion of mob 
domination,’ a conclusion difficult to reach in view of the narrative set 
forth in the petition, or else that mob domination of a state criminal trial 
did not amount to a deprivation of due process where there was proper 
corrective trial and appellate process. Whichever view the court took at 
the hearing, even though it discharged the writ, it held there was probable 
cause for appeal and so certified.** 


35 73 Univ. Pa. L. Rev. 430, 431 (1924) states that the Supreme Court held that there was 
not sufficient evidence of mob violence in Frank v. Mangum. 


36 Mott, Due Process of Law (1926), 558, n. 52, states that a much more flagrant case of 
mob violence was presented in Moore v. Dempsey than in Frank v. Mangum. A news des- 
patch, perhaps not self serving, from the county seat of Phillips County, Arkansas, where the 
trials were held, in the Arkansas Gazette, Nov. 6, 1919, 1, a conservative and usually accurate 
journal reads: 

“The most remarkable feature of the trials now in progress is the apparent lack of interest 
locally. At no time since the insurrection cases were called on Monday, (November 3, 1919) 
has the courtroom been filled. Many persons are in attendance because they have been sum- 
moned as witnesses and some are attending the daily sessions to gratify curiosity, but the at- 
tendance is far less than expected and the verdicts are accepted without comment.” See also 
58 Cong. Rec. 8819 (1919). 

37 Mr. Justice McReynolds said in the minority opinion: 

“.... the District Judge held the alleged facts insufficient prima facie to show the nullity of 
the original judgment With all these things before him, I am unable to say that the Dis- 
trict Judge . . . . erred when he held the petition for the writ of habeas corpus insufficient.” 
261 U.S. at 93 and ror. See supra, note 4. 


38 35 Stat. 40 (1908), 43 Stat. 940, 942 (1925), 28 U.S.C.A. § 466 (1928). See 5 Sacco-Van- 


zetti Case (1929), 5534, where the district judge refused to certify there was probable cause for 
an appeal when he denied the application for a writ of habeas corpus. 
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v 


Mr. Justice Holmes, speaking for the majority of the court, began his 
opinion with these words: ‘The case stated by the petition is as follows, 
and it will be understood that while we put it in narrative form, we are not 
affirming the facts to be as stated, but only what we must take them to be, 
as they are admitted by the demurrer.’’** At the end of the opinion, Mr. 
Justice Holmes said if “the facts” alleged are true “they make the trial 
absolutely void.’’4° As will be shown, the words “‘the facts” refer to allega- 
tions of mob domination rather than mob domination and lack of correc- 
tive process. The Supreme Court thus disposed of one of the questions 
before the district court when it held that the facts as alleged amounted to 
mob domination. If these allegations in this petition justified the Supreme 
Court in concluding that mob domination existed, did not the allegations 
in Frank’s petition warrant a similar conclusion? 

But why did not Mr. Justice Holmes follow the holding in the majority 
opinion of Frank v. Mangum, which reads: 

We, of course, agree that if a trial is in fact dominated by a mob, so that the jury is 
intimidated and the trial judge yields, and so that there is an actual interference with 
the course of justice, there is, in that court, a departure from due process of law in the 
proper sense of that term. And if the state, supplying no corrective process, carries into 
execution a judgment of death or imprisonment based upon a verdict thus produced by 
mob domination, the state deprives the accused of his life or liberty without due process 
of law.* 

The corrective process in Arkansas on appeal in criminal cases gives the 
state supreme court power to pass only on errors of law appearing on the 
record.” But this includes errors in overruling a motion for a new trial.‘ 
New trials, upon the defendant’s motion, may be granted when a verdict 
is rendered against the defendant by which his substantial rights have 
been prejudiced, where from any cause the court is of the opinion that the 
defendant has not received a fair and impartial trial.44 The Arkansas 
statutes further provide that in all cases where the defendant has been 
convicted of a capital offense, all errors of the lower court prejudicial to the 
rights of the appellant shall be considered by the supreme court whether 
exceptions were saved in the lower court or not.*° By construction it has 
been held, however, that exceptions must be made in the lower court 

39 261 U.S. 86, 87, 43 Sup. Ct. 265 (1923). 

4° 261 U.S. 86, 92, 43 Sup. Ct. 265, 267 (1923). 

* 237 U.S. 309, 335, 35 Sup. Ct. 582, 590 (1915). 

# Ark. Dig. Stat. (Crawford, 1921) § 3413. Cf. 37 Harv. L. Rev. 247, 248, n. 15 (1923). 

43 Ark. Dig. Stat. (Crawford, 1921) § 3413. 

44 Ibid. § 3219. 4S Ibid. § 3414. 
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though not saved and must also be incorporated in the motion for a new 
trial. 


The Supreme Court said of the corrective process in Moore v. Dempsey: 


In this case a motion for a new trial on the ground alleged in this petition was over- 
ruled, and upon exceptions and appeal to the Supreme Court the judgment was 
affirmed.” The Supreme Court said that the complaint of discrimination against pe- 
titioners by the exclusion of colored men from the jury came too late,# and, by way of 
answer to the objection that no fair trial could be had in the circumstances, stated that 
it could not say ‘that this must necessarily have been the case’; that eminent counsel 
was appointed to defend the petitioners, that the trial was had according to law, the 
jury correctly charged, and the testimony legally sufficient.s' 


Mr. Justice Holmes did not state that the corrective process in Arkansas 
in criminal cases was defective nor that the corrective process of Georgia 
was superior to that of Arkansas.” He did say this about the holding in 
Frank v. Mangum on corrective process: 


We assume in accordance with that case [Frank v. Mangum] that the corrective 
process supplied by the State may be so adequate that interference by habeas corpus 
ought not to be allowed But if the case is that the whole proceeding is a mask 

. . and that the State Courts failed to correct the wrong, . . . . perfection in the 


# Allen v. State, 175 Ark. 264, 298 S.W. 993 (1927); Sullivan v. State, 161 Ark. 19, 257 
S.W. 58 (1923). See Hicks v. State, 143 Ark. 158, 160, 220 S.W. 308, 309 (1920), for the refusal 
of the Arkansas Supreme Court to consider the exclusion of negroes from the panel of the petit 
jury because the question was first raised in a motion for a new trial and not previously objected 
to. Cf. Riddle v. Dyche, 262 U.S. 333, 43 Sup. Ct. 555, 67 L. Ed. 1009 (1923). 

47 Hicks v. State, 143 Ark. 158, 220 S.W. 308 (1920). 


48 Supra, note 46. Cf. Ware v. State, 146 Ark. 321, 225 S.W. 626 (1920), where six other de- 
fendants sentenced to death because of the same race conflict were granted a third trial because 
negroes were systematically excluded from the panel of the petit jury. The objection in this 
trial was properly made. 

49 143 Ark. 158, 162, 220 S.W. 308, 309 (1920). 

5° Powell et al v. Alabama, 287 U.S. 45, 53 Sup. Ct. 55, 77 L. Ed. 78 (1932). A writ of certi- 
orari to the state supreme court was granted in this case. Notes: 81 Univ. Pa. L. Rev. 337 
(1933); 19 Va. L. Rev. 293 (1933); 13 Bost. Univ. L. Rev. 92 (1933). Cf. the refusal of a writ of 
certiorari in Moore v. Arkansas, 254 U.S. 630, 41 Sup. Ct. 7, 65 L. Ed. 447 (1920); Dunn v. 
Louisiana, 273 U.S. 656, 47 Sup. Ct. 344, 71 L. Ed. 825 (1927). 

St 261 U.S. 86, 91, 43 Sup. Ct. 265, 267 (1923). 


8 Mott, loc. cit., supra, note 36, says, without authority to be found in Moore v. Dempsey, 
that the corrective appellate process in Arkansas was obviously inadequate, while that in 
Georgia was adequate. 

In Moore v. Dempsey, the Court based its decision not on any specific procedural irregu- 
larities, but on a general impression of mob domination. Note, 32 Col. L. Rev. 1430, 1431, 
(1932). Cf. Haines, The Revival of the Natural Law of Concepts (1930), 218 n., for a similar 
observation. See also 46 Harv. L. Rev. 361, 381 (1933). 

Mr. Justice Pitney stated that the Georgia corrective process was adequate; see 237 U.S. 
309, 335, 35 Sup. Ct. 582, 590 (1915). For the state appeals in the Frank case, see 141 Ga. 243, 
80 S.E. 1016 (1914); 142 Ga. 617, 83 S.E. 233 (1914); 142 Ga. 741, 83 S.E. 645 (1914). 
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machinery for correction . . . . can [not] prevent this Court from securing to the pe- 
titioners their constitutional rights. 


It seems that Mr. Justice Holmes held that perfection of the machinery 
of corrective process is not sufficient to satisfy the federal right® of “due 
process in procedure.”’ According to him, to furnish due process the state 
courts must correct the wrong. In short, the statement of Mr. Justice 
Holmes in the minority opinion in Frank v. Mangum became the view of 
the majority in Moore v. Dempsey. This statement was: 


If the petition discloses facts that amount to a loss of jurisdiction in the trial court, 
jurisdiction could not be restored by any decision above.‘ 


Therefore it seems that Moore v. Dempsey laid down a principle of law, 
different from that adduced from Frank v. Mangum by counsel for the 
state of Arkansas. This principle is that mob domination of a criminal 
trial in a state court amounts to such a denial of due process in procedure 
as to deprive the trial court of jurisdiction even though corrective process 
is afforded.* 

VI 

But why then did not the Supreme Court order the petitioners to be 
discharged in view of the fact that the state demurred to the petition? It 
did not do this but instead said: 


. . it does not seem to us sufficient to allow a Judge of the United States to escape 
the duty of examining the facts for himself, when, if true as alleged they make the trial 
absolutely void. We have confined the statement to facts admitted by the demurrer. 
We will not say that they cannot be met, but it appears to us unavoidable that the 
District Judge should find whether the facts alleged are true and whether they can be 
explained so far as to leave the state proceedings undisturbed. 

Order reversed. The case to stand for hearing before the District Court.s7 


53 Supra, note 51. 


54 Cf. Schofield, Federal Courts and Mob Domination of the State Courts, ro Ill. L. Rev. 
478, 504 (1916). See also Note, 7 Minn. L. Rev. 513 (1923). 

55 237 U.S. 300, 348, 35 Sup. Ct. 582, 595 (1915). Mr. Justice Pitney answered this state- 
ment of Mr. Justice Holmes in 237 U.S. 309, 336, 35 Sup. Ct. 582, 590 (1915). 

The only questions that can be examined (by a writ of habeas corpus) are whether the court 
has jurisdiction of the case, and whether the sentence rendered was within its power. Clark, 
op. cit., supra, note 31, 655. 

© 37 Harv. L. Rev. 247, 248 (1923); 13 Bost. Univ. L. Rev. 92, 97 (1933); Mathews, The 
American Constitutional System (1932), 392 n. 2. See however, Dunn v. Lyons, 23F. (2d) 14 
(C.C.A. 5th 1928); cert. den. 276 U.S. 622, 48 Sup. Ct. 305, 72 L. Ed. 736 (1928). 

Mr. Justice McReynolds in 261 U.S. at 93, in the minority opinion, said: “I cannot agree 
now to put it (the doctrine of Frank v. Mangum) aside and substitute the views expressed by 
the minority of the court in that cause.” In Downer v. Dunaway, 53 F. (2d) 586 (C.C.A. sth 
1931), 1 F. Supp. roor (D.C. Ga. 1932), the petitioner was discharged, because of mob domina- 
tion, though no use was made of the corrective process. Note 32 Col. L. Rev. 740 (1932). 


57 261 U.S. 86, 92, 43 Sup. Ct. 265, 267 (1923). 
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From this one may infer that if a writ of habeas corpus is properly 
granted on the face of the petition, a hearing by the district court to de- 
termine the facts must be held and the writ is not to be discharged on 
motion. If such a properly granted writ is dismissed, on appeal the Su- 
preme Court will not order the discharge of the prisoners even though the 
state does not deny the facts set out in the petition but will require that 
the district court determine if the facts alleged are true. 


VII 

Attempts have been made to prove that the holdings of Frank v. Man- 
gum and Moore v. Dempsey are consistent.5* The petitions in both cases, 
however, set forth narratives which show mob domination of the trial 
court. In both cases, the narratives had to be taken as true, as in one the 
petition was treated as if demurred to and in the other the state filed a 
“demurrer to the petition.’”’ Therefore to distinguish the two cases be- 
cause a demurrer was filed in one and not in the other is incorrect.5? Nor 
can any distinction be drawn between the two cases on the corrective 
process furnished by the two states. If such a distinction could have been 
made, the Supreme Court did not make it in Moore v. Dempsey. Such dif- 
ference then as exists between the two cases does not rest on the allega- 
tion of mob domination or the proof of its existence, on demurrer, or on 
corrective process. 

VIII 

Certain observations of Mr. Justice Pitney in the majority opinion in 
Frank v. Mangum show that at times he seemed confused as to the proce- 
dural stage reached in the district court under the federal statutes. It is 
believed, despite the fact Mr. Justice Pitney stated™ that the district 
court considered the case only on the petition and accompanying affi- 
davits as if demurred to, that he discussed at some points the proceedings 
in the federal district court of Georgia as if they were a hearing on the 
facts after a writ had been granted. For example, with veiled irritation 
and perhaps disapproval, he said several times that Frank had withheld 
from his petition evidence and “rebutting affidavits submitted in behalf 
of the state.’ But as Mr. Justice Holmes said in his dissenting opinion 
in the case, the petition sets forth “the strongest indications of the facts at 

5§ Mott, loc. cit., supra, note 36; 9 Va. L. Rev. 556, 558 (1923). 

59 37 Harv. L. Rev. 247, 248 (1923). 

% See supra, note 52. 

* 237 U.S. 309, 332, 35 Sup. Ct. 582, 589 (1915). 

237 U.S. 309, 333, 336, 344, 35 Sup. Ct. 582, 589, 590, 594 (1915). 
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the petitioner’s command” and it “did not need to set forth contradictory 
evidence, or matters of rebuttal.’’® 

Since the right of a petitioner to a writ of habeas corpus depends on the 
case which he makes in the application, it clearly does not seem, either 
historically or under the federal statute,° the office of the petition to sum- 
marize all the evidence presented by the state in the state courts when 
they pass on a motion for a new trial.°* 

Another statement of Mr. Justice Pitney also deserves notice. It reads: 


. we hold that such a determination of the facts as was thus made by the court 
of last resort of Georgia respecting the alleged interference with the trial through dis- 
order and manifestation of hostile sentiment cannot, in this collateral inquiry, be 
treated as a nullity, but must be taken as setting forth the truth of the matter; certain- 
ly until some reasonable ground is shown for an inference that the court which ren- 
dered it either was wanting in jurisdiction, or at least erred in the exercise of its juris- 
diction; and that the mere assertion by the prisoner that the facts of the matter are 
other than the state court, upon full investigation, determined them to be, will not be 
deemed sufficient to raise an issue respecting the correctness of that determination; 
especially not, where the very evidence upon which the ‘determination was rested is 
withheld by him who attacks the finding.®s 


Mr. Justice McReynolds in the minority opinion in Moore v. Dempsey 
speaking of the hearing in the district court expressed a somewhat similar 
idea, when he said: 

. . . . Lcannot agree that the solemn adjudications by courts of a great state, which 
this court has refused to review,*s* can be successfully impeached by the mere ex parte 


affidavits made upon information and belief of interested convicts joined by two white 
men,—confessedly atrocious criminals. 


Assuming that the same facts set forth in the petition’ have been passed 
on by the state courts, both trial and appellate, what effect should this 


®3 237 U.S. 309, 349, 35 Sup. Ct. 582, 595 (1915). 

64 Rev. Stat. § 755, 28 U.S.C.A. § 455 (1928). 

648 A writ of habeas corpus will not be quashed merely on the ground that the judge who 
ordered it to issue abstained from inquiring into the facts . . . . especially if such facts might 
properly be stated on the return nor for matter that can properly be returned to it. 10 Hals- 
bury, op. cit., supra, note 24, § 137. 

*s 237 U.S. 309, 335-336, 35 Sup. Ct. 582, 590-sor (1915). 

s® Moore v. Arkansas, 254 U.S. 630, 41 Sup. Ct. 7, 65 L. Ed. 447 (1920). See also Martineau 
v. Arkansas, 257 U.S. 665, 42 Sup. Ct. 52, 66 L. Ed. 424 (1921). 

® 261 U.S. 86, 102, 43 Sup. Ct. 265, 270 (1923). 

°7 See, however, 33 Yale L. Jour. 82, 84, n. 13 (1923), which alleges that certain additional 
affidavits were before the Supreme Court, which the Arkansas state supreme court refused to 
consider because the time had expired within which they should have been presented. It is 
submitted that the authority for this statement does not appear in Hicks v. State, 143 Ark. 158, 
220 S.W. 308 (1920), the case in which the trials of the petitioners in Moore v. Dempsey were 
reviewed. See supra, note 46 for refusal of the Arkansas state supreme court to consider the 


exclusion of the negroes from the panel of the petit jury because the objection was not made 
at the proper time though raised in the motion for a new trial. 
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have on the finding of facts at a hearing of the federal district court? 
In the Frank case this stage under the federal statutes had not been 
reached as the application for the writ was denied. Therefore this state- 
ment of Mr. Justice Pitney in the Frank case was beside the point,—as the 
finding of the state court as to the facts was never before the district court 
because the facts alleged in the petition, according to Mr. Justice Pitney’s 
own statement, were to be taken as true. 

If a hearing on facts had been held in either the Moore or the Frank 
case, the findings of the Georgia appellate courts might have been more 
persuasive than that of the Arkansas appellate court, for the Georgia 
court said the “‘charges [were] untrue save in a few minor particulars not 
amounting to more than irregularities, and not prejudicial to the ac- 
cused”’;®* while the Arkansas court said ‘‘we are unable, however, to say 
that this [an unfair trial] must necessarily have been the case.’ 

But as Mr. Justice Holmes stated in the minority opinion in the Frank 
case in discussing granting a writ on the petition: 

. we are speaking only of the case made by the petition, and whether it ought 
to be heard. Upon allegations of this gravity in our opinion it ought to be heard, what- 
ever the decision of the state court may have been, and it did not need to set forth con- 
tradictory evidence, or matter of rebuttal, or to explain why the motion for a new trial 
and to set aside the verdict were overruled by the state court.” 

Therefore when an application for a writ of habeas corpus is presented 
to a federal court the finding of facts by the state courts can not be a bind- 
ing adjudication on the federal courts, for under the federal statutes the 
allegations are to be taken as true. Where the writ is properly granted, 
under the ruling of the Moore case, the petitioner is entitled to an inde- 
pendent federal hearing to determine whether on the facts he has been de- 
prived of a federal right, regardless of what the state courts might have 
found the facts to be at their own hearings.” 


CONCLUSION 

The discussion of Moore v. Dempsey usually treats of mob domination 
of the trial court and of corrective process as bearing on “due process in 
procedure,” but it seems that the case stands for certain principles which 

68 237 U.S. 300, 338, 35 Sup. Ct. 582, 591 (1915); 37 Harv. L. Rev. 247, 248 (1923). 

6 143 Ark. 158, 162, 220 S.W. 308, 309 (1920) reads: 

We are unable, however, to say that this (an unfair trial) must necessarily have been the 
case. The trials were had according to the law, the jury was correctly charged as to the law of 
the case, and the testimony legally sufficient to support the verdicts returned. We cannot, 
therefore, in the face of this affirmative showing assume that the trial was an empty ceremony, 


conducted for the purpose only of appearing to comply with the requirements of the law, when 
they were not in fact complied with. 


7 237 U.S. 309, 349, 35 Sup. Ct. 582, 595 (1915). 
7 Cf. Notes: 37 Harv. L. Rev. 247, 249 (1923); 33 Yale L. Jour. 82, 84 (1923). 
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have been minimized. First, the Supreme Court of the United States will 
not discharge prisoners held under a state sentence when the state de- 
murs at the hearing on a properly granted writ of habeas corpus. Second, 
the Supreme Court held that the federal statutes on habeas corpus must 
be observed by the district court. 

This second conclusion follows from the order in Moore v. Dempsey 
which directed that a hearing be held to determine the facts.” The federal 
statute states, assuming of course that the petition on its face justified the 
issuance of the writ, that at the second stage in habeas corpus proceedings 
the “‘judge shall proceed in a summary way to determine the facts of the 
case, by hearing the testimony.’’”? This was the type of hearing ordered 
by the Supreme Court of the United States in Moore v. Dempsey.™4 


TITLE I OF THE NATIONAL RECOVERY ACT' 
MALcotm P. SHARP* 


ORKERS and persons dealing with corporations, as well as stock- 
holders, are of course affected by the policies of corporations’ rulers. 
The relationship may be developing a new theory of the position of these 
rulers, modifying the traditional view that it is the stockholders’ interests 


alone that concern ordinary corporation managers. In the separate affairs 
of a single corporation, indeed, it may be that stockholders’ interests must 


7 To the effect that where the application for the writ is directed to the Supreme Court of 
the United States, it was the common practice of that court to dispense with the hearing, see, 
12 R.C.L. 1234; 3 Fed. Stat. Ann. 164. 

73 Rev. Stat. § 761, 28 U.S.C.A. § 461 (1928). Mr. Justice Pitney in the majority opinion of 
Frank v. Mangum said: “The effect (of the federal statutes on habeas corpus) is to substitute 
for the bare legal review that seems to have been the limit of judicial authority under the com- 
mon-law practice, and under the act of (1679) 31 Car. II c. 2, a more searching investigation, 
in which the applicant is put upon his oath to set forth the truth of the matter respecting causes 
of his detention, and the court, upon determining the actual facts, is to “dispose of the party as 
law and justice requires.” 237 U.S. 309, 331, 35 Sup. Ct. 582, 588-589 (1915). 

74 261 U.S. 86, 92, 43 Sup. Ct. 265, 267 (1923). 

Where objection is taken to the writ of habeas corpus on the ground that it was irregularly or 
improperly issued . . . . the writ may be quashed upon application made to a divisional court 
on motion for an order nisi; and the objection should not be raised on motion to discharge the 
prisoner upon the return to the writ. 10 Halsbury, of. cit., supra, note 24, § 137. Supra, note 
32. 

' The writer’s personal observations, first as a member of the law faculty of the University 
of Wisconsin during the last six years; and second, as a member of the legal division of the Na 
tional Recovery Administration in the summer of 1933, are the basis of this comment. The 
text of this comment was completed October 18, 1933. Title II of the Act, not considered here, 
deals with public works. 


* Visiting Associate Professor of Law, the University of Chicago Law School. 
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continue to control, and that there will be only more careful definitions of 
their rights and the rights of their corporations, in relation to managers. 
On the other hand, it may be that the views of some of the more imagina- 
tive industrial rulers will prevail; and that even the separate organiza- 
tions of single corporations will reflect more and more, not only democratic 
traditions, but elements from American and European theories of the 
aristocrat’s position.?, With opportunities for cooperation among business 
units, moreover, workers and industrial leaders may be developing, out of 
familiar materials, a new concept of industrial government. 

The papers contained in America Faces the Future, published early in 
1932, are significant contributions to the concept. Here are collected, 
among other things, reports of agencies of the American Federation of 
Labor and the United States Chamber of Commerce, in favor of attempts 
to plan industrial development; and the statements of such different lead- 
ers as Mr. Swope and Governor La Follette, agreeing on the importance of 
attempts to stabilize industrial operations and employment, and improve 
industrial government. 

The positions of Governor La Follette and Senator La Follette may be 
particularly worth recalling at this time, partly because their contribu- 
tions to the growth of the idea expressed in the Recovery Act have been 
less noticed recently than other contributions, and partly because thought- 
ful and instructive scepticism about such legislation is a natural element 
in the tradition to which they belong. Their contribution is of course only 
one among the many, which, coming from various countries and various 
periods of history, and from a multitude of business and government lead- 
ers, created the Act. But any limited discussion of the history, terms, and 
administration of the Act must be rather arbitrarily selective. 

Before a special session of the Wisconsin Legislature, convened Novem- 
ber 24, 1931, Governor La Follette made an address, among other things 
outlining and advocating a bill ‘‘to promote the stabilization of industry.’”4 
The bill provided for the equalization of working hours. It further pro- 
vided exemption from the state anti-trust laws for business groups associ- 

? On these questions about the corporation and government see Dodd, For Whom Are Cor- 
porate Managers Trustees?, 45 Harv. L. Rev. 1145 (1932); Berle, For Whom Corporate Man- 
agers Are Trustees: A Note, 45 Harv. L. Rev. 1365 (1932); Berle and Means, The Modern 
Corporation and Private Property (1932), especially Book IV, Chapter IV. The writer’s views 
were briefly expressed in a book review in 22 Am. Econ. Rev. 120 (1932). 

3 America Faces the Future, edited by Charles A. Beard (1st ed. 1932). 


4 The bill was introduced in the Assembly by Professor Harold Groves, of the Economics 
Department of the University of Wisconsin, Assemblyman from Madison; and in the Senate 
by Senator Thomas Duncan of Milwaukee. The address of Governor La Follette is printed in 
part in America Faces the Future, at 351. 
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ated for stabilization and self-government. Each group was to be required 
to submit its cooperative activities to “‘a public policy committee consist- 
ing of not less than three members who are selected to represent the inter- 
ests of the consumers, employees, and other groups distinct from, but af- 
fected by,” the activities of the group in question. Each group was to be 
required moreover, as a condition of its privileges, to secure and keep the 
approval of the Department of Agriculture and Markets and the Execu- 
tive Council of the State. There had been discussion of a provision com- 
pelling minority members of an industry within the state to come into 
voluntary associations organized under such a law, and controlling de- 
fined state markets; but no such provision was embodied in the bill. 
Among other things, it was recognized that the effective operation of the 
groups in question would be limited by the geographical position of this 
single state. The administration bill passed the Progressive Assembly, 
but was defeated by one vote in the conservative Senate. 

The bill followed a course of administrative activity begun the previous 
summer. Two groups of manufacturers, influenced doubtless by growing 
general interest in the idea, had discussed the development of trade associ- 
ation activities in conferences called by the Governor to consider the possi- 
bility of various types of cooperation between industry and the state. One 
group, which had some prospect of controlling its markets, gave considera- 


tion to a memorandum drawn up as a result of conferences between repre- 
sentatives of the industry and economic and legal advisers to the Gover- 
nor. The memorandum contained this brief outline of the type of organi- 
zation contemplated: 


Stability is to be secured by the industry’s control of production. For the protection of the 
public, as much internal competition as possible, with respect to quality, service and specific 
prices, should be preserved. Production, for example, might be allotted in proportion to figures 
derived not only from past production, but from orders secured or available for particular 
units. Moreover, to serve as a check on the power of the organized industry, it would seem nec- 
essary that decisions of the industry’s representatives about production, prices, and employ- 
ment should be subject to examination by a body representing interests outside the industry 
and affected by its policies. The industry’s trustees, formulating its production policies, should 
be able to satisfy an advisory group chosen to represent labor and consumers that the industry 
is not following unreasonable policies. If the trustees fail to satisfy such a group, the agree- 
ments of the units in the industry should cease to be binding and the industry should lose the 
advantages of cooperation with the public. The industry’s trustees might well be brought into 
touch with investors and investment bankers contemplating new investments in the industry 
through such a group. The advisory group should work in cooperation with appropriate public 
agencies and should be appointed by a representative of the public. It seems unnecessary to 
attempt to describe an organization in further detail; an organization following these outlines 


could undoubtedly be set up in conferences between representatives of the industry and repre- 
sentatives of the public. 
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For a variety of reasons, the suggested organization was never effected. 
The lumber manufacturers of the state, the second of the groups, did, 
however, form a somewhat similar organization during the summer and 
early fall, which was in effect for a year.’ It was recognized from the start 
that competitive conditions in the lumber industry would limit the effec- 
tiveness of such an organization, whether for harm or good. At the same 
time it was thought that the creation of such an organization might be 
suggestive. The preservation of competition, internal or external or both, 
and the creation of a check on any possible monopoly power, were relied on 
to justify such organizations under the state and federal anti-trust laws, 
even without amendment. 

The preservation of competition and the creation of adequate checks on 
the power of manufacturers’ associations were essential to any sound de- 
velopment of such a scheme, in the judgment of Governor La Follette. 
Similarly, Senator La Follette indicated concern about the preservation of 
competition and the protection of the public, in the questions which he 
asked industrial leaders who appeared before the subcommittee of the 
Committee on Manufacturers of the United States Senate in the early 
winter of the same year.® How were the efficient, low cost units of an in- 
dustry to be given their legitimate opportunity to increase their fractions 
of the total production under a system of manufacturers’ association sta- 
bilization? What sort of limits on price increases were necessary, desirable, 
or possible in such a scheme? The significance of these questions is em- 
phasized by current developments. 

A good deal of opinion favorable to attempts at planning and stabiliza- 
tion developed quietly in the year or so before President Roosevelt’s in- 
auguration.’? In his Commonwealth Club San Francisco speech, a philoso- 
phy of industrial government was outlined by Mr. Roosevelt.* A combina- 
tion of various elements effected the drafting and passage of the Recovery 
Act. 

Title I of the Act authorizes voluntary and legally non-enforceable 
“agreements” and enforceable ‘‘codes” binding industrial units and 


5 See a note on the agreement in the American Lumberman of September 3, 1932, 38. 


® Hearings before a subcommittee of the Committee on Manufactures United States Senate, 
Seventy-Second Congress, on S. 6215 (71st Congress), A Bill to Establish a National Eco- 
nomic Council (Government Printing Office, 1932), 168, 309-311, for example. 


7 See for example, 32 Literary Digest 13 (April 9, 1932), 89 Collier’s 54 (April 30, 1932), 
99 The Wall Street Jour. 1 (April 6, 1932), for comments on New State Ice Co. v. Liebmann, 
285 U.S. 262 (1932); cf. 134 Comm. and Fin. Chron. 2209-10 (March 26, 1932). 


’ New York Times, September 24, 1932, p. 6. 
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groups to cooperate in efforts to stabilize and revive interstate commerce. 
Opportunities for the organization of labor must be provided for in agree- 
ments and codes; and they must not permit “monopolies” or ‘“‘monopo- 
listic practices.”’ Provision is made for the enforcement of codes against 
members of industries governed by them, by means of injunctions, crimi- 
nal proceedings, and proceedings by the Federal Trade Commission. Au- 
thority to cancel a code is given the President. Some protection to parties 
to agreements and codes is authorized, against the effects of foreign com- 
petition. 

The Act was approved June 16, and for the administration of Title I an 
organization was at once created by the President’s order, headed by 
General Johnson as administrator. The preliminary discussion of codes 
with representatives of industry, and the subsequent conduct of hearings 
and preliminary recommendations of approval or disapproval, were the 
functions assigned to deputy administrators. These are men of business 
experience, and they and their staffs do between them much of the essen- 
tial work of the Administration. Advisory committees representing con- 
sumers, workers, and “industry”’ (managers and owners) were made part 
of the Administration, and their representatives are assigned to protect 
the interests in question at various stages in the formation, consideration, 
and administration of agreements and codes. A number of staff divisions 
—public relations, administration, economic, legal—assist and advise the 
deputy administrators and administrator. In particular, the Division of 
Economic Research and Planning has grown into a large organization for 
the study of economic problems raised by the work of the Administration, 
and for the recommendation of policy to the Administration. Except as to 
labor, in the food production industries the administration of the Act has 
been delegated to the Agricultural Adjustment Administration. The pro- 
motion of the President’s Reemployment Agreements required the creation 
of local and state administrative units, with which the public is familiar. 
New problems have required and will continue to require the creation of 
new administrative agencies, to deal with such problems as those of labor 
relations, prices, and enforcement. 

Labor provisions of the Cotton Textile Code, approved July 9, and pro- 
duction and price provisions of the Iron and Steel Code, approved August 
19, 1933, may be somewhat arbitrarily selected as indications of the prob- 
lems, and their tentative solution, of industrial self-government.? 

The Cotton Textile Code, among other things, reduced the maximum 


9 See particularly the administrators’ reports recommending approval of these codes, pub- 
lished in part as footnotes to the codes in Prentice-Hall’s Federal Trade and Industry Service, 
12.001, 12. 891, and in full by the Government Printing Office. 
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hours of labor and increased the minimum wages prevailing in the cotton 
textile industry. It was recognized that a resulting increase in labor costs 
would be likely to interfere with the operation of marginal mills in the 
industry, and so decrease employment. To counteract this effect, as well 
as to limit night work, overproduction, and price declines, it was provided 
that machines could be operated only eighty hours a week in the industry. 
Again, of course, the immediate effect intended was to send some orders to 
relatively “uneconomic” mills, and limit employment opportunities and 
production at more “economic” mills. Whether the beneficial effects of 
spreading employment, eliminating bad competitive labor practices, and 
limiting price declines, will prove to have outweighed the ill effects of 
limiting employment opportunities and production by increasing costs 
and limiting machine hours, will probably never be determined accurately, 
in view of the mafhy uncontrollable variables which affect economic 
phenomena. Though members of the industry appear reasonably confi- 
dent, it is, of course, possible that such a cooperative effort to control pro- 
duction interferes with price adjustments essential to recovery. 

Other codes have, of course, followed the Textile Code in reducing 
maximum hours and increasing minimum wages, and most of them have 
sought to secure compensatory market advantages by production and 
price control. In such industries as coal, crude oil production, and lumber, 
where competition is extreme, it seems likely that, if it can be effected, 
market improvement is peculiarly desirable. In every competitive indus- 
try, indeed, there seem to be persistent divisions between the relatively 
efficient and the relatively inefficient, not operative in the case of monop- 
olistic public utilities, which assure a degree of protection to the buyer. 

In the case of a relatively closely organized industry like steel, neverthe- 
less, the appearance of elaborate production and price-control code pro- 
visions called for careful consideration on the part of the Administration. 
In the sections of the Steel Code limiting the expansion of furnace capacity 
and authorizing the industry’s administrative body to control production, 
there is no express provision for encouragement to progress in the form of 
favor to low cost producers. And in the sections providing for open price, 
basing point, rail freight, delivered prices, with authority to the industry’s 
administration to set minimum prices, there was little express protection 
to buyers in the Code as submitted at the hearing. It was finally agreed 
that the maintenance of competitive conditions in the industry should, 
with other matters, be the subject of study for a ninety-day trial period, on 
the part of the industry’s administration and a committee of the Recovery 
Administration. A provision to this effect was inserted in the Code before 
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its approval,’® together with provisions making the operation of the pro- 
duction and price provisions by themselves subject to the disapproval of 
the President. The possibility that employment and purchasing will only 
be discouraged by such efforts to control market demoralization is appar- 
ent in the speculation which has appeared with respect to an increased 
price level on some items under the Code. On the other hand, insistence 
on lower rail prices as a condition of government financing is a reminder 
that perhaps not every fall in prices prolongs a depression. 

The combination of industrial groups to deal with problems of the de- 
pression, the essential feature of the program of the Recovery Act, appears 
a sound step, both in its immediate and permanent effects. At least the 
groups in question are furnished with administrative organization for col- 
lective judgment and action on any problems that may arise. On the 
other hand, there may have been inadequate recognition of the inherent 
limitations of such combinations in effecting quick improvement in em- 
ployment and prices. 

A considered judgment on the limitations of manufacturers’ associa- 
tions’ activities has prevented Governor La Follette and Senator La 
Follette from making manufacturers’ association stabilization the most 
important element in their programs for present industrial recovery. In- 
stead they have insisted that the best means of dealing effectively with 
the depression is an extensive program of public works. They have each 
at the same time done perhaps as much as anyone engaged in government 
to advance through preliminary stages the ideas subsequently embodied 
in Title I of the Recovery Act. 

In the course of the next thirty years, perhaps under the influence of 
continued and renewed depression, the ideas embodied in Title I of the 
Recovery Act may provide industry with a means of preventing over- 
expansion (if not of curing depressions), as well as a new concept of in- 
dustrial government. In the meantime, as the country knows, the most 
important immediate question is whether industrial recovery is to come 
naturally, aided perhaps by the Recovery Administration, or whether it 
will require the aid of further collective action on the part of the country. 

A number of legal questions about the Act may be presented within 
the next few months. It is indeed an indication of the extraordinary spirit 
of the country that business men have not generally interfered with the 
experiment, by retaining lawyers to oppose it. But the questions may 
eventually have to be decided. What is a “monopoly” or a ‘“‘monopolis- 
tic’ practice; and how can the question be raised? Are “liberty” and 


'© Tron and Steel Code, Article VI, §7; Article XII, § 2. 
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“property” unduly limited by the Act? How far does it and how far can it 
authorize the President to exercise power in approving codes, and provid- 
ing for the decencies of administrative procedure with a view to their 
enforcement? Is the Act a regulation of “interstate commerce?’’ Does the 
section of the Act relating to foreign trade authorize the President to pro- 
tect any industry operating under an agreement or a code against any for- 
eign competition?" Or is protection authorized only against trade dis- 
advantages resulting only from the existence of the agreement or the code; 
and is the section to be read in the light of current attempts, perhaps more 
reasonable than they seem, to reconcile the work of the Recovery Ad- 
ministration with the development of international cooperation? The 
world wheat agreement,” which may contain some suggestions for the cop- 
per producers, is an indication of the position the President may take, in 
coordinating his efforts for the promotion of domestic. recovery and his 
efforts for the promotion of world stability. 


" For a brief discussion of the sort of industrial organization provided for in the Act, and 
its place in the combinations policy and constitutional tradition of the United States, see 
Sharp, Movement in Supreme Court Adjudication, 46 Harv. L. Rev. 361, 397-399 (1933); id., 
593, 611, note 250. See also Wahrenbrock, Federal Anti-Trust Law and the National In- 
dustrial Recovery Act, 31 Mich. L. Rev. 1009 (1933). Since the enactment of the Agricul- 
tural Act and the National Recovery Act, favorable judicial opinions have been expressed on 
the validity of such legislation. United States v. Caliston Packers, (Equity 3627-S, Southern 
Division of United States District Court, N. Dist. Cal., Oct. 2, 1933) and cases cited; People 
v. Nebbia, 262 N.Y. 259, 186 N.E. 694 (1933). 


" Obstacles to effective control of production appear of course in a serious form in the case 
of wheat. At the same time the drafting committee of the world conference outlined the prin- 
ciples which should govern production control, including the principle that the efficient pro- 
ducer should be encouraged in the interests of the consumer. The agreement contemplates 
substitution for irrational national tariffs of rational international control. Whatever diffi- 
culties wheat control may face, the principles embodied in the agreement may be suggestive 
for other industries. For the drafting committee’s statement, see New York Times, June 25, 
1933, p. 1. Fora recent summary of the agreement and its operation see 137 Comm. and Fin. 
Chron. 2878 (October 21, 1933). See also Sir Arthur Salter’s views on the desirability and 
possibility of a free and yet “coordinated economy, on a world scale.” Salter, Planning the 
Future Economic State, New York Times Magazine, September 10, 1933, p. 3. 
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NOTES 


COMPLAINANT’S LIABILITY ON BOND UNDER NORRIS- 
LA GUARDIA ACT OF 1932 


A recent case, McNamara v. Calvin et al.', raises some interesting problems in 
connection with the Norris Anti-Injunction Act of 1932.? A bill for temporary 
restraining order and for injunctions, dated March 9, 1932, alleges that com- 
plainant, a citizen of Michigan, was engaged in interstate trucking between 
points in Michigan, Illinois, and Wisconsin; that he made local deliveries and 
pick-ups of interstate shipments directly with the interstate trucks, without 

‘U.S. D.C., N. D. Ill, E. D., No. 11524, unreported (1932). 

2 47 Stat. 70 (1932), 29 U.S.C. §§ 101-115 (1932). 
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using terminal facilities in Chicago; that defendants, citizens of Illinois and 
officers of the Chicago Teamsters’ Union and of a company which operated a 
trucking-delivery terminal in Chicago, desired that complainant stop local 
deliveries and pick-ups and make use of the Chicago terminal at the usual 
charges; that, in order to compel complainant to do this, defendants by threats 
and other intimidation interfered with complainant’s employees, and threatened 
complainant with physical violence and with material damage to his business; 
that complainant therefore stopped his local operations and was prevented from 
fulfilling certain contracts, thereby suffering damage in excess of $3,000.00. 

A temporary order restrained defendants from (1) interfering with com- 
plainant’s business or property or his contracts, employees, or equipment. (2) 
preventing local deliveries and pick-ups without the use of the Chicago ter- 
minal, (3) interfering even by persuasion, with complainant’s employees in the 
performance of their duties in complainant’s interstate business, or (4) inter- 
fering in any way with complainant’s handling of goods in interstate commerce. 

Under the requirement of Section 16 of the Clayton Act, complainant filed 


a bond (with surety) in the sum of $1000.00, conditioned upon payment to de- 
fendants of 


all damages which may be sustained . . . . by reason of the wrongful issuance of .. . . re- 
straining order and/or injunction, and also such costs and damages as shall be awarded against 
the said complainant in case said restraining order and/or injunction shall be dissolved. 


On April 1, 1932, no answer having been filed, a preliminary injunction in 
substantially the same terms as those of the order was issued, and the bond was 
continued without change. Defendants thereafter filed separate answers (one 
for the union group and one for the terminal group), and afterward moved dis- 
solution of the temporary injunction. After several continuances the injunction 
was dissolved and the bill was dismissed on November 4, 1932, “pon motion of 
complainant. Shortly thereafter, the terminal group of defendants filed a sug- 
gestion of damages, claiming attorney’s fees as damages under the bond, be- 
cause of the provision of Section 7 of the Norris Act of March 23, 1932.3 De- 
murrer to the suggestion was sustained as to fees earned prior to March 23rd, 
and overruled as to fees earned after that date to November 4th, and upon hear- 
ing judgment was given for defendants in the sum of $1000.00 for fees incurred 
between March 23rd and November 4th, the court refusing to admit proffered 
evidence as to the reasons for the dismissal of the bill on complainant’s motion. 

1. Even though the temporary order and/or the preliminary injunction had 
been erroneously issued, no action would lie in the federal courts by a defendant 


3 “No temporary restraining order or temporary injunction shall be issued except on con- 
dition that complainant shall file an undertaking with adequate security in an amount to be 
fixed by the court sufficient to recompense those enjoined for any loss, expense, or damage 
caused by the improvident or erroneous issuance of such order or injunction, including all 
reasonable costs (together with a reasonable attorney’s fee) and expense of defense against the 


order or against the granting of any injunctive relief sought in the same proceeding and sub- 
sequently denied by the court.” 
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in an injunction proceeding, independent of a bond or other specific undertak- 
ing, for damages resulting from such wrongful issuance.‘ 

2. Even though the preliminary injunction of April rst had been erroneously 
issued, complainant could not be held liable under the bond of March gth and 
apart from the Norris Act, for attorney fees as damages, so far as such fees were 
incurred in seeking dissolution of the preliminary injunction (of April r1st).5 

3. Even though the restraining order of March oth had been erroneously 
issued, complainant could not be held liable for attorney fees as damages, under 
the bond of that date.® 

4. The terms of the Norris Act do not in any way affect the liability of com- 
plainant under the bond of March oth. (1) Although the bond of March oth 
was renewed on April 1st, no change was made in it: the provisions of Sec. 7 of 
therNorris Act were not put into the bond.’ (2) The McNamara case is not 
within the scope of the terms of the Norris Act.® 


4 Meyers et al, v. Block, 120 U.S. 206, 7 Sup. Ct. 525 (1887); Tenth Ward Road District, 
etc. v. T. & P. Ry. et al., 12 F. (2d) 245 (C.C.A. 5th 1926). 

5 The bond of March oth was conditioned upon payment of “damages. . . . sustained 
. . . . by reason of the wrongful issuance of the said restraining order and/or injunction.”’ The 
statement has been made that damages on injunction bonds include “counsel fees incurred in 
procuring the dissolution of an injunction improperly or wrongfully issued . . . . if it appears 
that this expense was occasioned by reason of the issuance of the injunction.” 55 A.L.R. 454, 
citing 14 R.C.L. 486. This rule, however, is not followed in the federal courts, in the absence of 
a specific statutory provision. The latest case is Local Union No. 368, Brotherhood of Painters, 
etc., v. Barker Painting Co., 24 F. (2d) 879 (1928), citing Oelrichs v. Williams, 82 U.S. 211 
(1872), Tullock v. Mulvane, 184 U.S. 497, 22 Sup. Ct. 372 (1902), Missouri etc., R. Co. v. 
Elliott, 184 U.S. 530, 22 Sup. Ct. 446 (1902), and Lindeberg v. Howard, 146 Fed. 467 (C.C.A. 
gth 1906). In the Tullock case recovery of attorney fees was permissible by the law of Kansas 
where the suit on the bond was first brought, though the bond was given in a federal court. 

® Note 4, supra, and cases there cited. The points numbered 2 and 3 herein are not very im- 
portant, however, because there is practically no solid ground for the assumption (so far made) 
that the restraining order and the injunction were erroneously issued. See discussion of points 
5, 6 and 7, infra. 

7 Section 7 of the Norris Act requires a bond with an obligation of complainant (and of his 
surety) substantially different from the obligation of the bond of March oth. The issuance of 
the preliminary injunction of April 1st, after the passage of the act and without the exaction 
of a bond of the new type, was, therefore, error, provided, of course, that the court was dealing 
with a labor case which was within the terms of Section 7. But see note 8(a), infra. 

§ See discussion of point 6, infra. Had the act applied to this case, certain other issues would 
have arisen, which, for the sake of completeness, we may examine for a moment. 

(a) If the Norris Act imposes upon the principle of an injunction bond an obligation broader 
than the obligation of his bond posted before the adoption of the Act, the provision of the 
Act would not apply to complainant’s obligation in this case. That obligation should be 
measured by the terms of the bond required by the court. That bond was on file when the 
Act was passed and it was subsequently continued without change. The Act would not be 
retrospective as to complainant, even if it did apply to this case. 

If the Act had increased complainant’s liability, it would have increased the probability 
that he could not pay, and, therefore, it would have increased the risk of the surety. The 
record does not show any specific assent of the surety to the continuance of the bond; and 
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5. The temporary restraining order of March oth was issued in accordance 
with established law. The bill alleges diversity of citizenship and conspiracy 
between officers of the terminal company and of the union; and it alleges that 
the purpose and effect of the combination are to interfere with interstate com- 
merce, with intent to compel complainant to make use of the Chicago terminal, 
and that defendants sought to make the combination effective through threats 
and violence. With jurisdiction of parties and subject matter the general equity 
powers of the federal courts enable them to enjoin not only conduct in violation 
of the common law,’ but also conduct in violation of the anti-trust laws of the 
United States, even when the statute is not mentioned in the bill.” And even 
though this had been a labor case, the Clayton Act, which was in effect when 
the order was issued, does not forbid the issuance of an injunction to restrain 
violence or threats of violence in furtherance of a combination or conspiracy in 
restraint of interstate commerce. All requirements of the statute for the issu- 
ance of restraining orders without hearing were met, and bond was filed as re- 
quired by Section 16 of the Clayton Act. 

6. The preliminary injunction of April 1st was issued in accordance with 
established law, so far as the Norris Act is concerned. In the first place, Sec- 
tions 4 and 5 do not forbid the issuance of injunctions in such a case as the Mc- 
Namara case."' The language which defines the kinds of cases to which the sec- 
tions are to apply is found in Section 13 of the Act, which, in the interest of 
clarity, is set out in the form employed in the note.” A careful reading of this 
section, as it is here set out, indicates that the meaning of paragraphs (a) and 


(b) depends wholly upon the definition of “labor disputes” in paragraph (c). 


there appears to be no basis for an assumption that, if the surety did assent to the continu- 
ance, he did so with knowledge of the extension of the complainant’s liability (if such had 
been the case). If complainant’s liability had been increased, therefore, the surety’s risk 
would have been increased without his knowledge or consent, and the surety would have 
been discharged. 


9 Duplex Co. v. Deering, 254 U.S. 443, 41 Sup. Ct. 172 (1921), a leading authority. This 
principle was applied to the Sherman Act in Anderson v. Shipowner’s Ass’n., 272 U.S. 350, 47 
Sup. Ct. 125 (1926). See also VI Journal of Business of the University of Chicago (April, 1933). 

'e The federal courts take judicial notice of the statutes of the United States. See Matter of 
Dunn, 212 U.S. 374, 29 Sup. Ct. 299 (1909) where it was held that a federal court will judicially 
notice that a corporate defendant was incorporated by an act of Congress, without any aver- 
ment of the fact in the petition. 

* Section 4 provides that “No court of the United States shall have jurisdiction to issue any 
restraining order or temporary or permanent injunction in any case involving or growing out of 
a labor dispute to prohibit any person or persons participating or interested in such dispute (as 
these terms are herein defined) from doing certain acts.” Section 5 makes use of the same 
language, “persons participating or interested in a labor dispute.” 

(a) A case shall be held to involve or to grow out of a labor dispute 

[Either] when the case involves [:] 
persons who are engaged in the same industry, trade, craft or occupation; or 
[persons who] have direct or indirect interests therein; or 
[persons] who are employees of the same employer; or 
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The latter presents two fields of controversy, each defined as labor disputes. 
The McNamara case falls within neither field. The bill discloses no controversy 
concerning terms or conditicns of employment or any controversy related in any 
way thereto. The controversy arose from an attempt to compel complainant to 
use the terminal facilities, and not because of terms or conditions of employ- 


ment. Our case, then, is not one within the provisions of Sections 4 and 5 of the 
Norris Act. 


In the second place, even if Section 4 did apply to our case, the section would 


not forbid the restraint of any of the acts which were enjoined in the McNamara 
case."3 


[persons] who are members of the same or an affiliated organization of employers or em- 
ployees; 
WHETHER such dis pute is [:] 

between one or more employers, and one or more employees or associations of employees; 
. between one or more employers or associations of employers and one or more employers or 

associations of employers; or between one or more employees or associations of employees, 

and one or more employees or associations of employees; or when the case involves any 

conflicting or competing interest in a “labor dispute” (as hereinafter defined) of “persons 

participating or interested” therein (as hereinafter defined). 

(b) A person or association shall be held to be a person participating or interested in a labor 
dispute, 

(1) if relief is sought against him or it, and 
(2) if he or it is engaged in the same industry, trade, craft or occupation in which such dis- 
pute occurs, or 
[if he or it] has a direct or indirect interest therein, or 
[if he or it] is a member, officer, or agent of any association composed in whole or in 
part of employers or employees engaged in such industry, trade, craft or occupation. 

(c) The term “labor dispute” includes any controversy concerning terms or conditions of em- 
ployment, or concerning the association or representation of persons in negotiating, fixing, 
maintaining, changing or seeking to arrange terms or conditions of employment; regardless 
of whether or not the disputants stand in the proximate relation of employer and employee. 

(Italics, small capitals, and matter in brackets supplied for purposes of clarification.) 
"3 Acts which may not be restrained under the Norris Act are: 

(a) Ceasing or refusing to perform any work or to remain in any relation of employment; 

(b) Becoming or remaining a member of any labor organization or of any employer organiza- 
tion, regardless of any such undertakings or promise as is described in Section 3 of this Act; 

(c) Paying or giving to, or withholding from, any person participating or interested in such 
labor dispute, any strike or unemployment benefits or insurance or other moneys or things 
of value; 

(d) By all lawful means aiding any person participating or interested in any labor dispute who 
is being proceeded against in, or is prosecuting, any action or suit in any court of the United 
States or of any state; 

(e) Giving publicity to the existence of, or the facts involved in, any labor dispute; 

(f) Assembling peaceably to act or to organize to act in promotion of their interests in a labor 
dispute; 

(g) Advising or notifying any person of an intention to do any of the acts heretofore specified; 

(h) Agreeing with other persons to do or not to do any of the acts heretofore specified; and 

(i) Advising, urging, or otherwise causing or inducing without threat, fraud, or violence the 


acts theretofore specified, regardless of any such undertaking or promise as is described in 
Section 3 of this Act. ? 
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In the third place, Section 7 of the Norris Act is applicable only to “any case 
involving or growing out of a labor dispute, as herein defined’’; so that, even if 
it should be thought that the section required, in some cases, the filing of a bond 
in terms different than the bond of March oth, it does not require any such 
bond in the McNamara case. It was not error, therefore, to issue the preliminary 
injunction without requiring alterations in the bond. 

7. The preliminary injunction was issued in accordance with established law, 
apart from the provisions of the Norris Act. The McNamara case is not a labor 
case within the meaning of the Clayton Act," and no acts are enjoined which 
are enumerated in Section 20 of the Clayton Act, as acts which are not to be 
enjoined.’ We are therefore confronted with the ultimate question of the pro- 
priety of the issuance of the preliminary injunction under the law as established 
either by common law decisions or by the interpretation and application of the 
Sherman Anti-Trust Act of 1890."° Defendants and those conspiring with them 
are restrained 
[a] from interfering with complainant’s business and/or . . . . property; 

[b] from interfering with complainant’s trucks, customers [e? cetera]; 

[c] from interfering with complainant’s business in the transportation of goods 
[in interstate commerce]; 

(d] from interfering with or damaging complainant’s property or business... . ; 

[e] from preventing complainant from using [terminals other than those of the 
defendants] ; 


[f] from doing .. . . or causing anything to be done that will prevent [the con- 
duct of complainant’s transportation business over the streets and highways 
of Illinois]; 


“4 “No .... injunction shall be granted . . . . in any case between an employer and em- 
ployee, or between employees, or persons employed and persons seeking employment, involving 
or growing out of a dispute concerning terms or conditions of employment 
McNamara case was not a case between persons of any of the classes mentioned. See Duplex 
Co. v. Deering, 254 U.S. 443, 41 Sup. Ct. 172 (1821); nor was there any dispute concerning 
terms or conditions of employment. 

's The acts so enumerated are: 

[a] terminating any relation of employment, or from ceasing to perform any work or labor, 
or from recommending, advising, or persuading others by peaceful means so to do; 

[6] or attending at any place where such person or persons may lawfully be, for the purpose of 
peacefully obtaining or communicating information, or peacefully persuading any person® 
to work or to abstain from working; 

[c] or ceasing to patronize or employ any party to such dispute, or from recommending, ad- 
vising, or persuading others by peaceful and lawful means so to do; 

[d] paying or giving, or withholding from, any person engaged in such disputes, any strike 
benefits or other moneys or things of value; 

[e] or peaceably assembling in a lawful manner, and for lawful purposes; 

{f] or doing any act or thing which might lawfully be done in the absence of such dispute by 
any party thereto; 


© The only parties to the suggestion of damages were officers or representatives of the 
Terminal company; so that we are concerned with the propriety of the injunction only as it 
affected those parties. 
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[g]) from compelling, or inducing, or attempting to compel, or induce by threats, 
intimidation, persuasion, force, or violence [any of complainant’s employees 
to fail, or refuse to perform any of their duties in connection with complain- 
ant’s business of transportation]; 
from doing any act whatever in furtherance of any combination or con- 
spiracy to restrain the complainant [in carrying on the business of trans- 
portation; and] 
from ordering, directing, aiding, abetting, or assisting in any manner what- 
ever any person or persons to commit any or all of the acts aforesaid, until 
the further order of this court. 

The court was vested with general jurisdiction over the parties."7 Such juris- 
diction empowers the court to restrain acts in violation of the principles of gen- 
eral equity” as well as to restrain violations of the anti-trust laws; apart from the 
anti-trust laws, injunctions may properly restrain the commission of unlawful 
acts, regardless of whether such acts are threatened singly or in concert; and, 
finally, among the several categories specified by the injunction, there is not 
one for which we cannot find sufficient precedent in the decisions of the federal 
courts, including even the persuasion of [g] and the general language of [h].”° 
The decision of the District Court in awarding damages would seem, therefore, 
to have been erroneous.”* 

Jay Frintey Curist* 

7 Diversity of citizenship, and allegation of damage of $200 per day from Feb. 15, to 
March 9. 

8 Federal courts, once they have jurisdiction, exercise a general equity jurisdiction, under 
which they may enjoin acts which are threatened either contrary to the principles of common 
law, or contrary to the provisions of federal statutes or to the provisions of the statutes of 
states, where there is no adequate remedy at law, etc. For example, in American Steel Foun- 
dries v. Tri-Cities Trades Council et al., 257 U.S. 184, 42 Sup. Ct. 72 (1921) and Duplex Co. v. 
Deering, 254 U.S. 443, 41 Sup. Ct. 172 (1921) and in many other labor cases, this principle has 
been applied. 

"9 Hitchman C. & C. Co. v. Mitchell, 245 U.S. 229, 38 Sup. Ct. 65 (1917). See also III Jour- 
nal of Business of the University of Chicago, 461-471 (October, 1930), and cases there cited. 

20 As to [g] see Southern R. v. Machinists’ Union, 3 Fed. 49 (1901); and the implications of 
Sou. Calif. Ry. v. Rutherford, 62 Fed. 796 (1894). 

As to [h] if the acts restrained are unlawful, “any act in furtherance of a combination or 
conspiracy” to do those acts is enjoinable. Old. Dom. S.S. Co. v. McKenna 30 Fed. 48, 5c 
(1887). The applications of general equity powers are so well established that nothing less than 
brief-making seems to warrant further citations of authority. 


In view of the conclusions reached herein, it seems unnecessary to examine two other 
issues: (a) whether it was material that the injunction was dissolved upon motion of complain- 
ant, and (b) whether or not damages were properly measured by reference to statements of 
attorneys for defendants. It seems unnecessary, too, to inquire into the interpretation of the 
language of the condition of the bond, which was inter alia payment of damages awarded if the 
order and/or the injunction should be dissolved. (a) It seems fairly obvious that this can 
scarcely mean dissolution on motion of the complainant; and (b) the court did not rely upon 
any such meaning, which is clear from the fact that the line between liability and non-liability 
was drawn at the passing of the Norris Act, although the bond was not altered at that time nor 
subsequently. 


* Associate Professor of Business Law, The School of Business, the University of Chicago. 
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THE RIGHT OF A FEDERAL JUDGE TO COMMENT 
ON THE EVIDENCE 


A trial judge’s charge in the federal court called the jury’s attention to the 
fact that the defendant had wiped his hands during the testimony and stated, 
“It is rather a curious thing, but that is almost always an indication of lying. 
Why it should be so, we don’t know, but that is the fact. I think that every 
single word that man said, except when he agreed with the government’s testi- 
mony, was a lie.”’ 

Defendant was convicted of violating the Narcotic Act, and the conviction 
was affirmed by the Circuit Court of Appeals. The Supreme Court reversed the 
decision, holding that the trial judge’s charge was prejudicial error and that it 
added to the evidence.' 

In England? and in our Federal Courts’ it has long been recognized that, in 
charging the jury, the trial judge is not limited to instructions of an abstract 
sort. It is within his province whenever he thinks it necessary to assist the jury 
in arriving at just conclusions by expressing his opinion upon the evidence, 
provided he separates the law from the facts and makes clear to the jury that his 
opinion as to the facts is merely advisory, and that they are free to exercise their 
independent judgment and may totally disregard his opinion. Sir Mathew 
Hale thus described the function of the trial judge at common law: 


Herein he is able in matters of law emerging upon the evidence, to direct them; and also, in 
matters of fact to give them a great light and assistance by his weighing the evidence before 
them, and observing where the question and knot of the business lies, and by showing them his 
opinion even in matter of fact; which is a great advantage and light to laymen.‘ 


This rule prevails in the courts of some of the eastern states,’ but in most of 
the states the privilege has been denied by statute. 

In charging the jury, the trial judge, not being limited to instructions of an 
abstract sort, can express his opinion in strong terms.® The privilege of com- 


‘ Quercia v. United States, 53 Sup. Ct. 698 (1933), reversing 62 F. (2d) 746 (C.C.A. 1st 
1933). 


? Belcher v. Prittie, 4 Moore and Scott 295, 3 L.J.C. 85 (1834); Foster v. Steele, 5 Scott 28, 
6 L.J.C. 265 (1833); Davidson v. Stanley, 2 Mann. and G. 721, 3 Scott (NR) 49 (1841). 


3 Carver v. Jackson, 29 U.S. 1, 7 L.Ed. 761 (1830); Magiac v. Thompson, 7 Pet. 348, 
8 L.Ed. 709 (1833); Vicksburg and Meridian R. R. Co. v. Putnam, 118 U.S. 545, 7 Sup. Ct. 1, 
30 L.Ed. 1161 (1886); Herron v. Southern Pacific Co., 283 U.S. 95, 51 Sup. Ct. 383, 75 L. Ed. 
857 (1930). 


4 Hale, History of the Common Law (1793) 291, 292. 


5’ Houghton v. City of New Haven, 79 Conn. 659, 66 Atl. 509 (1907); Mansfield v. Corbin, 
4 Cush. 213 (Mass. 1849); Ware v. Ware, 8 Me. 59 (1831); Flanders v. Colby, 28 N.H. 34, 39 
(1853); State v. Hummer, 73 N.J.L. 714, 65 Atl. 249 (1906); Hurlburt v. Hurlburt, 128 N.Y. 
420, 28 N.E. 651 (1891); Ditmar v. Com., 47 Pa. St. 335 (1864); Rowell v. Fuller’s Estate 59 
Vt. 688, ro Atl. 853 (1887). 


® Lovejoy v. United States, 128 U.S. 171, 9 Sup. Ct. 57, 32 L. Ed. 389 (1888). “— I think 
you may have some difficulty in finding that it was a forgery.” 
Simmons v. United States, 142 U.S. 148, 12 Sup. Ct. 171, 35 L. Ed. 968 (1891). The judge 
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menting on the evidence, however, has its limitations inherent in and implied 
from the very nature of the judicial office. The comments should not be in the 
nature of an argument; rather they should be a fair and dispassionate state- 
ment of what the evidence showed and a tempered expression of his opinion as 
to the facts.? To assume the réle of an advocate rather than an impartial judge 
is error as established by repeated decisions.* The judge, however has been per- 
mitted to stress “the importance of the case because of the letting ‘down of the 
bars’ protecting property rights and the lowering of the standards of honesty’ 
provided that the duty of law enforcement was coupled with the duty of seeing 
that no innocent man was convicted. 

It is important that hostile comment of the judge should not render vain the 
privilege of the accused to testify in his own behalf.’ The court cannot use such 
language in his charge to the jury that he leaves with them the impression that 
they will be held up to ridicule, or be deceived if they render a verdict contrary 
to the views expressed in the charge." 

The comments upon the evidence must be limited to facts which have actually 
been brought out by evidence in the case and not to a conjectural state of facts 
of which no evidence has been offered.*? The Supreme Court seemed to believe 
the principal case fell within this objection, the trial judge having added to the 
evidence by commenting upon the defendant’s demeanor while testifying. 

This view of the court would infer that the defendant’s demeanor while on the 
stand was not evidence. The authorities contradict any such inference. The 
cases uniformly sanction the proposition that the jury may properly take into 
consideration the demeanor of the witness in determining his credibility." If the 


refused jury’s request to be discharged on failing to agree saying that he regarded the testimony 
as convincing. 

Dillon v. United States, 279 Fed. 639 (C.C.A. 2d 1921). “ ... . the court’s opinion is that 
the defendant is guilty of the crime charged.” 

United States v. Philadelphia and Reading Rd. Co., 123 U.S. 113, 8 Sup. Ct. 77, 31 L. Ed. 
138 (1887). “In other words, while the court does not desire to control your finding, but sub- 
mits the question to you, it is of the opinion that you should not, under the circumstances, find 
for the plaintiff.” 

7 Hickory v. United States, 160 U.S. 408, 16 Sup. Ct. 327, 38 L. Ed. 474 (1896). 

§ Weare v. United States, 1 F. (2d) 617 (C.C.A. 8th 1924); O’Shaughnessy v. United States, 
17 F. (2d) 225 (C.C.A. 5th 1927); Sunderland v. United States, 19 F. (2d) 202 (C.C.A. 8th 
1927); Hunter v. United States, 62 F. (2d) 217 (C.C.A. sth 1932). 

® United States v. Freedman, 268 Fed. 655 (D.C.E.D. Pa. 1920). 

'e Hickory v. United States, supra, note 7; O’Shaughnessy v. United States, supra, note 7; 
Malaga v. United States, 57 F. (2d) 822 (C.C.A. 1st 1932). 

™ Rudd v. United States, 173 Fed. 912 (C.C.A. 8th 1909); Carney v. United States, 295 
Fed. 606 (C.C.A. oth 1924). 

" United States v. Breitling, 20 How. 252 (U.S. 1857); Mullen v. United States, 106 Fed. 
892 (C.C.A. 6th 1901). 

3 “The witness present, the promptness and unpremeditatedness of his answers or the re- 
verse, their distinctness and particularity or the want of these essentials, their incorrectness in 
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jury may consider the demeanor of the witness, it would seem to be a variety of 
real evidence and to be the proper subject of comment by the judge. If the judge 
added to the evidence it was by his statement that certain behavior was nearly 
always an indication of lying. The significance of nervous behavior is a matter of 
experience as to which the jury should have been left free to form their own 
judgment. The positive and unqualified statement by the judge apparently 
foreclosed the matter." 

Since the witness’s demeanor upon the stand is to be observed and taken into 
consideration by the jury it is a part of the evidence, and so it is within the 
province of the trial judge to comment upon this particular evidence as well as 
any other type of evidence and subject only to the same limitations. For these 
reasons it seems the Supreme Court stated the rule too broadly and the trial 
judge’s comment did not add to the evidence, though it may have exceeded the 
bounds of fair comment in being highly prejudicial. 

LAWRENCE WOLFF GIDWITZ 


ANALYSIS OF “APPARENT AUTHORITY” IN PRINCIPAL 
AND AGENT 


In the recent case of Berryhill v. Ellett' plaintiff bought a policy from the de- 
fendant insurance company through Ellett, the district agent. The policy 
stated that the district agent should collect only the first premium, the other 
premiums being payable only at the home office or to an “‘authorized’”’ agent 
upon delivery of a receipt signed in a specified way. Despite the fact the general 
agent had refused upon plaintiff’s request to allow a discount on premiums paid 
in advance, plaintiff nevertheless began paying his premiums in advance to 
Ellett. The latter allowed plaintiff discounts on the 1927, 1930, and 1931 
premiums, which were not paid directly to the specified agents of the company 
as required by the wording of the policy. The general agent and the home office 
had no knowledge of these transactions. When Ellett was unable to perform his 
agreement with plaintiff by paying the premiums to the company as they fell 
due, the plaintiff brought an action against the company, the general agent, and 
Ellett, alleging ‘“‘that the insurance company .. . . by their acts, conduct, and 


generals or particulars, their directness or evasiveness, are soon detected . . . . The appear- 
ance and manner, the voice, the gestures, the readiness and promptness of the answers, the 
evasions, the reluctance, the silence, the contumacious silence, the contradictions, the explana- 
tions, the intelligence or the want of intelligence of the witness, the passions which move or 
control—fear, love, hate, envy, or revenge—are all open to observation, noted, and weighed 
by the jury.” Chief Justice Appleton, Evidence (1860), 220. 

“There is, however, a secondary advantage to be obtained by the personal appearance of 
the witness; the judge and the jury are enabled to obtain the elusive incommunicable evidence 
of a witness’ deportment while testifying, and a certain subjective moral effect is produced upon 
the witness.”” 3 Wigmore, Evidence (2nd ed. 1923), § 1395, 96. 


4 Allis v. Leonard, 58 N.Y. 288 (1874). * 64 F. (2d) 253 (1933). 
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acquiescence had held Ellett out as authorized to receive such premiums before 
due and allow a discount therefor, and had thereby clothed him with apparent 
authority to collect such premiums.” The circuit court of appeals, affirming the 
district court, denied any relief against the insurance company and the general 
agent, on the ground that Ellett had neither authority nor apparent authority 
to accept payment of premiums before they were due nor to allow a discount for 
such payment. 

The court, in arriving at its decision, makes an attempt to define and stand- 
ardize the meaning of two legal terms which have caused much confusion in the 
law of agency, namely: “authority” and “apparent authority.’’ In so doing, it 
makes use of the Restatement of the Law of Agency (Tentative Draft No. 1), 
going so far as to accept the definition of “authority” and “apparent authority” 
adopted by the Restatement. It should be pointed out that the language of that 
early draft is not the same in these respects as the language used in the restate- 
ment “as adopted and promulgated” by the Institute on May 4, 1933. 

“Apparent authority” has been given many different meanings, sometimes 
contradictory, and by the same court.? The court in the principal case falls into 
the same error. 

Thus it states: 


Apparent authority may result from a manifestation of consent made to a third person or 
to third persons, by inference from words or conduct which, ordinarily indicate such consent. 
. ... This is sometimes referred to as implied authority. 


In the next paragraph the court states: 


Apparent authority may result from a manifestation of consent made to a third person or 
to third persons and inferred from words or conduct which, although ordinarily not indicating 
such consent, cause the third person because of facts known to both parties reasonably to be- 
lieve that such consent exists, either where the apparent principal intended to cause such belief 
on the part of the third person, or where he ought to have anticipated that such belief would be 
caused This is sometimes referred to as agency by estoppel. 


Hence, “apparent authority” is capable of definition both as implied au- 
thority and authority by estoppel. But the court fails to point out that the defi- 
nitions given, although common, are obviously contradictory in terms. Im- 
plied authority, it is submitted, is actual authority which, not being expressed, 
must be inferred from the conduct of the principal.’ Then the court itself points 


? When a court holds a principal liable because his agent had “apparent authority” to deal 
with the third person, the court may mean authority by estoppel, implied authority, “secret 
instructions,” the principle involved in such cases as North River Bank v. Aymar, 3 Hill 262 
(N.Y. 1842), the objective theory of contracts, or a combination of some of these notions. 
General Motors Truck Co. v. Texas Supply Co. 64 F. (2d) 527 (1933); Three States Lumber 
Co. v. Moore, 132 Ark. 371, 201 S.W. 508 (1918); Gilmore Portland Cement Corp. v. Leinard, 
9 S.W. (2d) 862 (Mo. 1928); Castonguay v. Acme Knitting Co., 83 N.H. 1, 136 Atl. 702 (1927); 
N.Y. City Car Advertising Co. v. Greenberger, 142 N.Y.S. 226 (1913); National Surety Co. v. 
Miozrany, 53 Okla. 332, 156 Pac. 651 (1916); Bentley v. Daggett, 51 Wis. 224, 8 N.W. 155 
(1881); Mechem, Agency (2nd ed. 1914), § 720. 

3 Moore v. Switzer, 78 Colo. 63, 239 Pac. 874 (1925); Ky.-Penn. Oil Corp. v. Clark, 57 S.W. 
(2d) 65 (Ky. 1933); Nertney v. National Fire Ins. Co., 199, Ia. 1358, 203 N.W. 826 (1925); 
Johnson v. Evans, 134 Minn. 43, 158 N.W. 823 (1916); Columbia Mill Co. v. National Bank, 
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out a distinction between estoppel and implied authority by stating that in the 
latter, being circumstantially proven from other facts, it is not essential that the 
third person seeking to establish the authority should have known and relied 
upon the circumstances from which the inference of authority is drawn. Obvi- 
ously, if the agent has actual authority, even though it be not express, the third 
person need not know the source of the agent’s authority in order to bind the 
principal.‘ But where reliance is upon agency by estoppel, the principal is not 
bound because his agent had actual authority to deal with the third person, but 
because the principal has made a representation of such authority to a third 
person upon which the latter reasonably relied to his detriment.‘ 

Yet this court, despite its professed desire to reach a standard definition, is 
perfectly willing to allow “apparent authority” to stand for either implied au- 
thority or authority by estoppel. In a draft of the restatement, subsequent to 
the one relied upon by the court, it is stated that implied or inferred authority, 
i.e., “authorization created otherwise than by express language,” should be dis- 
tinguished from “apparent authority” which is synonymous with “ostensible 
authority.” But, while the restatement will not grant that “apparent author- 
ity’’ means implied or inferred authority, neither will it allow “apparent author- 
ity’’ to be synonymous with estoppel. In both the proposed final draft and the 
final draft of the restatement, a vital distinction is made between “apparent 
authority” and authority by estoppel. It is stated that where there is “apparent 
authority,” the principal may be bound irrespective of a detrimental change of 
position by the third party in reliance upon the appearance of authority.’ It 
may well be questioned whether the restatement’s distinction between “appar- 
ent authority” and authority by estoppel is justified by either precedent or 
necessity.® 


52 Minn. 224, 53 N.W. 1061 (1893); Austin-Western Co. v. Commercial Bank, 255 S.W. 585 
(Mo. 1923); Shippers’ Compress Co. v. Northern Assur. Co., 208 S.W. 939 (Tex. Civ. App. 
1919); Mechem, op. cit., supra, note 1, § 723. 

4 North Ala. Grocery v. Lysle Milling Co., 205 Ala. 484, 88 So. 590 (1921); Austin-Western 
Co. v. Commercial Bank, 255 S.W. 585 (Mo. 1923); Continental Oil Co. v. Baxter, 59 S.W. 
(2d) 463 (Tex. Civ. App. 1933); Mechem, op. cit., supra, note 1, § 717; 2 C.J. 444, § 42; 35 
Harv. L. Rev. 201 (1921). 

5 Birmingham News Co. v. Birmingham Printing Co., 213 Ala. 256, 104 So. 506 (1925); 
Ky.-Penn. Oil Corp. v. Clark, 57 S.W. (2d) 65 (Ky. 1933); Ferguson v. Majestic Amusement 
Co., 171 N.C. 663, 89 S.W. 45 (1916); Shippers’ Compress Co. v. Northern Assur. Co., 208 
S.W. 939 (Tex. Civ. App. 1919); Guaranty Bank v. Beaumont Cadillac Co., 218 S.W. 638 
(Tex. Civ. App. 1920); Mechem, of. cit., supra, note 1, §§ 245, 724, 725. 

6 Restatement of Agency (Proposed Final Draft), special note, part II, 39. 

7 Restatement (May, 1933, Final), § 8 Comment (c), § 159 Comment (e); Proposed Final 
Draft, part II, 38. 

§ See Ky.-Penn. Oil Corp. v. Clark, 57 S.W. (2d) 65 (Ky. 1933); Moore v. Switzer, 78 Colo. 
63, 239 Pac. 874 (1925); Continental Oil Co. v. Baxter, 59 S.W. (2d) 463 (Tex. Civ. App. 
1933); Hobby v. King Trailer Co., 273 S.W. 650 (Tex. Civ. App. 1925); Guaranty Bank v. 
Beaumont Co., 218 S.W. 638 (Tex. Civ. App. 1920); Mechem, of. cit., supra, note 1, §§ 244, 
721, 723, 722, 729. 
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The court in the case under review also seems to contradict itself by saying 
that evidence that defendant Ellett received premiums and allowed a discount 
on payments before they were due was not relevant because this was not known 
to the insurance company. Under the court’s definition of implied authority it 
is conceivable that Ellett might have implied authority to receive the premiums 
in advance and give a discount thereon, despite the fact that his principal did not 
have actual knowledge of the transaction. If it had been the general custom for 
an insurance agent to give discounts upon receipt of advance payments of pre- 
miums, the failure of the principal to be cognizant of the general custom would 
not have made it less liable to the third persons.? Whether the insurance com- 
pany would be liable under such a general custom despite the clause in the in- 
surance policy concerning the method of payment is another and distinct ques- 
tion. 

NATHAN WOLFBERG 
» Cawthon v. Lusk, 97 Ala. 674, 11 So. 731 (1892); Wind v. Bank of Maplewood, 58 S.W. 


(2d) 332 (Mo. App. 1933); Carver Bros. v. Merrett, 184 S.W. 741 (Tex. Civ. App. 1916); 
Mechem, op. cit., supra, note 1, § 716. 
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Bankruptcy—Anticipatory Breach of Contract—[Federal].—Marshall’s Garage, 
Inc., a corporation, was the lessee of garage property, the lease containing a provision 
held to constitute a contract to purchase the property. During the term of the lease an 
involuntary petition in bankruptcy was filed against the lessee. No payments had 
been made on the purchase price and rent was in arrears. The lessor filed claim for rent 
due to the date the trustee gave up possession to the lessor and for damages for breach 
of the contract to purchase. Held, that bankruptcy was an anticipatory breach of the 
contract to purchase for which the claimant could prove a claim for damages in the 
lessee’s bankruptcy proceedings. In re Marshall’s Garage, Inc., 63 F. (2d) 759 (C.C.A. 
2nd 1933). 

The decision follows the accepted rule allowing proof of damages for the anticipa- 
tory breach of an executory contract in bankruptcy proceedings under section 63a of 
the Bankruptcy Act of 1898. 30 Stat. 562 (1898), 11 U.S.C. § 103a. The leading case 
stating this rule is Central Trust Co. v. Chicago Auditorium, 240 U.S. 581, 36 Sup. Ct. 
412, 60 L. Ed. 811, L.R.A. 1917B, 580 (1916). See also In re Portage Rubber and Trading 
Co., 296 Fed. 289 (C.C.A. 6th 1924), and In re Swift, 112 Fed. 315 (C.C.A. 1st 1901). 
A dictum in the Chicago Auditorium case excludes from the rule of the case the proof 
of claims for damages for the anticipatory breach of a covenant to pay rent. This has 
been the usual rule. Jn re Roth Appel, 181 Fed. 667 (C.C.A. 2nd 1911); Wells v. Twenty- 
First St. Realty Co., 12 F. (2d) 91 (C.C.A. 6th 1926); In re McAllister-Mohler Co., 46 
F. (2d) 91 (D.C.S.D. Ohio 1930); In re Goldberg, 52 F. (2d) 156 (D.C.S.D. N.Y. 1931). 

Recent widespread use of the exception as a device enabling lessees to break leases 
in a time of depression has brought forth considerable adverse comment. Douglas 
and Frank, Landlords Claims in Reorganizations, 42 Yale L. Jour. 1003 (1933); 
33 Col. L. Rev. 213 (1933); 7 Univ. Cin. L. Rev. 162 (1933); 7 Wash. L. Rev. 307 
(1932); and it has been suggested that there is a tendency in the recent cases to depart 
from the rule refusing to allow claim for after-accruing rent. Douglas and Frank, 
supra, 1007, note 18. 

The distinction between the lease cases and the usual contracts rule is founded on 
the statement of Lord Coke about the “‘diversity betweene duties which touch the 
realty, and the meere personalty.”’ Co. Litt., 292b. The Supreme Court has said, 
‘“*. .. . but the law as to leases is not a matter of logic in vacuo; it is a matter of history 
that has not forgotten Lord Coke.” Gardiner v. Wm. S. Butler & Co., 245 U.S. 603, 38 
Sup. Ct. 214 (1917). Several courts have pointed out difficulties arising from the ex- 
ception. In re Bissinger Co., 5 F. (2d) 106 (D.C.N.D. Ohio 1925); Matter of Meyer Bros. 
Studio, Inc., 18 Am. B. R. (N.S.) 242 (1931). The cases which allow the lessor to prove 
in the bankrupt estate for liquidated damages or accelerated rent, when provided for 
by the lease, cast further doubt upon the soundness of the exception. Rosenbloom v. 
Uber, 256 Fed. 584 (C.C.A. 3rd 1919); In re Quality Shoe Shop, 212 Fed. 321 (D.C.E.D. 
Pa. 1914); In re Caloris Mfg., 179 Fed. 722 (D.C.E.D. Pa. 1910). The exception was 
further narrowed in In re Mullins Clothing Co., 238 Fed. 58 (C.C.A. 2nd 1916). There 
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the court held that when bankruptcy of a corporation is attended by dissolution pro- 
ceedings the repudiation of the lease is complete and the claim for future rent should be 
allowed against the bankrupt estate. The landlord has no possibility of proceeding 
against the dissolved corporation at a later date as he can against an individual tenant. 
Such an action was allowed against a tenant after his discharge in bankruptcy in 
Kessler v. Slappey, 130 S.E. 921 (Ga. App. 1925). Such a decision, however, is the com- 
pliment of the rule excluding proof of claim for future rent against the bankrupt estate 
and cannot be considered as a justification for it. 

The instant case in allowing proof of a claim for damages for the anticipatory breach 
of a contract to buy land makes it clear that the exception in the lease cases can be 
defended not as involving contracts relating to land but only because of the peculiar 
nature of the obligation to pay rent. Modern cases outside of bankruptcy which allow 
an action for damages for the anticipatory breach of a lease contract as in the case 
of ordinary executory contracts suggest that this ground is being undermined. Grayson 
v. Mixon, 176 Ark. 1123, 5 S.W. (2d) 312 (1928); Curran v. Smith-Zollinger Co., 157 
Atl. 432 (Del. Ch. 1931); Weir v. Cooper, 122 Miss. 225, 84 So. 184 (1920); Leo v. 
Pearce Stores Co., 57 F. (2d) 340 (D.C.E.D. Mich. 1932). 

James SHARP 


Bills and Notes—Knowledge of Fictitious Payee [New York].—The defendant 
city depository cashed checks payable to the order of non-existent city employees. 
Each check contained space for the employee’s signature for identification purposes 
only. The endorsement by employee, presumably made in indorsee’s presence, was to 
correspond to the identification signature. The signatures corresponded but both were 
made at the same time and not at the time of cashing the checks. Held, plaintiff recov- 


er the amount of the checks. City of New York v. Bronx County Trust. et al., 261 N.Y. 
64, 184 N.E. 495 (1933). 

Towards the end of the eighteenth century it became established that a bill of ex- 
change payable, within the knowledge of the maker, to a fictitious person was con- 
sidered as being payable to bearer. Minet v. Gibson, 3 T. R. 481 (1789); Bennett v. Far- 
nell, 1 Campbell 129, 180 c. (N.P. 1807); City of St. Paul v. Merchants Nat. Bank, 485, 
187 N.W. 516 (1922); Nat. Surety Co. v. Nat. City Bank of Brooklyn, 184 App. Div. 771, 
172 N.Y.S. 413 (1908); contra Kohn v. Watkins, 26 Kan. 691 (1882) (holding that the 
maker is estopped from asserting ignorance as to a fictitious payee); Daniels, Nego- 
tiable Instruments (6th ed. 1913) § 139. The Bills of Exchange Act, 45 & 46 Vict., 
c. 61, § 7 (3) (1882), dispensed with the requirement of such knowledge. Bank of Eng- 
land v. Vagliano, [1891] A.C. 107. The Negotiable Instruments Law, however, fol- 
lowed the common law. N. I. L., § 9(3); Harmon v. Old Detroit National Bank, 153 
Mich. 73, 116 N.W. 617 (1908). 

The knowledge possessed by an agent acting fraudulently and for his own purpose 
and benefit is not imputed to his principal. Cave v. Cave, [1880] Ch. Div. 639; Mechem, 
Agency (2nd ed. 1914), § 1815. It follows that knowledge of the employees drawing 
the checks as to the fictitious character of the payee would not be imputed to the city. 
But since it is only required that the ‘‘maker” have knowledge, where the agent is con- 
sidered the maker, the principal is liable if apparent authority existed. Phillips v. Mer- 
cantile Bank, 140 N.Y. 556, 35 N.E. 982 (1894); Snyder v. Corn Exch. Nat. Bank, 221 
Pa. 599, 70 Atl. 876 (1908). See also Hartford v. Greenwich Bank, 157 App. Div. 448, 
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142 N.Y.S. 387 (1913) where the clerk who prepared the checks, was in effect held to 
be the ‘‘maker.” 

In the absence of negligence or estoppel the paying bank may charge the maker’s 
account only according to his orders and direction. Phoenix Bank v. Risley, 111 U.S. 
125, 4 Sup. Ct. 322, 28 L. Ed. 374 (1884); Shipman v. Bank of N.Y., 126 N.Y. 318, 27 
N.E. 371, 12 L.R.A. 711 (1891). The depositor’s duty to use care in dealings with the 
bank extends to the examination of the returned vouchers. Jordan Marsh Co. v. Nat. 
Shawmut Bank, 201 Mass. 397, 87 N.E. 740, 22 L.R.A. (N.S.) 250 (1909); contra 
Walker v. Manchester Co., 108 L.T. (N.S.) 728 (1903); Rex v. Bank of Montreal, 11 Ont. 
L.R. 595 (1906). The duty does not extend to the examination of the indorsements. 
Corn Exch. Bank v. Nassau Bank, 91 N.Y. 74 (1883); Nat. Surety Co. v. Manhattan Co., 
252 N.Y. 247 (1929). Hence plaintiff was not negligent in failing to discover the for- 
geries sooner. Justices Lehman and Kellog dissenting were of the opinion that the 
“‘self-identifying” feature was enough to work an estoppel. The majority, on the facts 
of the case, came to the conclusion that no reliance in fact had been placed on the 
identifying device. 

Even though the city had accepted the monthly statements as stated accounts such 
could be opened by a showing of fraud or mistake. Nat. Surety Co. v. Manhattan Co., 
supra. 

Kart HUBER 


Bulk Sales—“‘Other Goods and Chattels of the Vendor’s Business’’—(Illinois].— 
The ‘‘old” bank sold real estate bonds to complainant and agreed to repurchase at par 
if requested. Later the old bank transferred all its assets to the ‘“‘new”’ bank, which as- 
sumed only specified liabilities. Complainant sought to recover the purchase price of 
the bonds from both institutions, alleging among other things, that the transfer to the 
“new” bank was void under the Bulk Sales Law. Held, the Bulk Sales Law does not 
apply to the transfer of the assets of a bank since, being in derogation of the common 
law it should be strictly construed. Knass v. Madison & Kedzie State Bank and Madi- 
son-Kedzie Trust & Savings Bank, 269 Ill. App. 588 (1933). 

The Illinois Bulk Sales Law of 1905, Ill. Laws of 1905, 284, was held unconstitutional 
because it singled out a class—vendors and purchasers of stocks of merchandise—on 
which it imposed exceptional burdens. Off & Co. v. Morehead, 235 Ill. 40, 85 N.E. 264 
(1908). To avoid this objection the statute of 1913 was worded “ . . . . the sale, trans- 
fer, or assignment . . . . of a stock of merchandise, or merchandise and fixtures or 
other goods and chattels of the vendor’s business ” Til. Cahill’s Rev. Stats. 
(1931), c. 121a, § 1. This statute was held constitutional. Johnson Co. v. Beloosky, 263 
Ill. 363, 105 N.E. 287, Ann. Cas. ro1sC, 411 (1914). 

There followed a period of uncertainty in interpretation. In Larson v. Judd, 200 IIl. 
App. 420 (1916) the court said that the act covered the sale of the cattle, horses, and 
equipment of a dairyman. The sale of office furniture, horses, wagons, trucks, harness, 
farm machinery, hogs, growing corn, etc., by a man engaged in the dray business and 
farming was within the statute. Athon v. McAllister, 205 Ill. App. 41 (1917). On the 
other hand was a holding that the act related only to businesses where in the ordinary 
course goods were not sold in bulk, and that the sale of a team of horses and a wagon 
was exempt from the act’s requirements. Richardson Coal Co. v. Cermak, 190 Ill. App. 
106 (1914). Similarly in Etelson v. Sonkopp, 210 Ill. App. 348 (1918) it was held that 
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the Bulk Sales Law did not apply to a transaction not involving merchandise, but con- 
cerned fixtures, utensils, and a horse and wagon used by the vendor in his butcher shop. 
Although the decisions of other courts mean little since the Illinois statute is worded 
more broadly than those of other states, Montgomery, Bulk Sales (2d ed. 1926), 26-27, 
the last two decisions accord with the weight of authority. McPartin v. Clarkson, 240 
Mich. 390, 215 N.W. 338, 54 A.L.R. 1535 (1927); Swift & Co. v. Tempelos, 178 N.C. 
487, 101 S.E. 8, 7 A.L.R. 1581 (1919). But it has been definitely settled that the Illinois 
Bulk Sales Law has broader application than that given the statute in other states. 
Weskalnies v. Hesterman, 288 Ill. 199, 123 N.E. 314, 4 A.L.R. 128 (1919) (sale by dairy 
farmer of his livestock, agricultural, and other implements); La Salle Opera House Co. 
v. La Salle Amusement Co., 289 Ill. 194, 124 N.E. 454 (1919) (sale by opera house com- 
pany of lease, furniture, fixtures, etc., together with good will, trade mark, and trade 
names). 

In the La Salle case the court did not discuss the question whether or not intangible 
property was covered by the statute. But the Illinois act has been applied where a 
debtor assigned accounts, bills receivable, and other evidences of indebtedness for the 
benefit of creditors. Danville Auburn Auto Co. v. National Trust & Credit Co., 212 Ill. 
App. 116 (1918). See Hershberger, Illinois Bulk Sales Law and Assignments for Benefit 
of Creditors, 21 Ill. L. Rev. 153 (1926). The transfer of the assets of one doing business 
as a partner has also been held to be within the act. National Trust & Credit Co. v. 
Kimingham, 201 Ill. App. 78 (1915); Marlow v. Ringer, 79 W.Va. 568, 91 S.E. 386, 
L.R.A. 1917D 623 (1917); contra Schoeppel v. Pfannensteil, 122 Kan. 630, 253 Pac. 
567, 51 A.L.R. 398 (1927). However, in a well reasoned opinion the transfer of assets 
to a successor bank has been held outside the scope of the Illinois Bulk Sales Law: 
first, because under the rule of ejusdem generis the words ‘‘other goods and chattels of 
the vendor’s business”’ refer to tangible personal property; second, because the opinion 
in Off & Co. v. Morehead, supra, in holding the act of 1905 discriminatory, referred only 
to other kinds of tangible personalty; and third, because other jurisdictions do not 
apply the act to transfers of intangible personalty. People ex rel. Nelson v. Sherrard 
State Bank, 258 Ill. App. 168 (1930). Decisions of other courts exempt intangible per- 
sonalty, except in the transfer of a partner’s interest. Starr Piano Co. v. Sammak, 235 
N.Y. 566, 139 N.E. 737 (1923); Rio Tire Co. v. Spectralite, 48 S.W. (2d) 367 (Tex. Civ. 
App. 1932). It would seem that the principal case is rightly decided on this point. 

HvuBERT C. MERRICK 


Conflict of Laws—-Law Governing Performance of a Covenant to Pay Rent— 
[Federal].—L, in Chicago, signed and mailed to T, a Maryland corporation, a lease to 
a store located in Chicago. T signed the lease in Maryland. In a subsequent bank- 
ruptcy proceeding in Maryland it was held that the question of apportionability of rent 
is to be determined by the law of Maryland, the lex loci contractus. In re Newark Shoe 
Stores, 2 F. Supp. 384 (D.C.D.Md. 1933). 

The court relied upon a recent Circuit Court of Appeals case, In re Barnett, 12 F. 
(2d) 73, (C.C.A. 2d 1926) in which the court said that the obligation to pay rent is an 
independent covenant and the law of the place of contract will govern what is sufficient 
performance. 

In the Barnett case the court recognized that a lease is in some respects a convey- 
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ance of an interest in land and in other respects a contract. It also recognized that the 
conveyancing provisions will be governed by the /ex situs, but insisted that the con- 
tractual provisions should be governed by the /ex loci contractus. The difficulty in the 
use of this approach is in determining when a covenant is contractual and when it is a 
conveyancing covenant. But this difficulty, fortunately, need not detain us, for having 
recognized the bifurcation intended by the court, we need only ask into which class a 
covenant to pay rent falls. 

A lease as a conveyance of an estate in land results in two estates: the lessee’s 
possessory estate and the lessor’s reversion. The rent reserved is an incident to the re- 
version and is definitely considered an interest in the land; it “issues out of the land.”’ 
In the familiar but almost meaningless language of Spencer’s Case, 5 Co. 16a (1583), it 
‘touches or concerns the thing demised”’ and is not “merely collateral to the land.” 
Or, as another English court put it, a rent-charge is “‘as much real estate as if, instead 
of a rent-charge issuing out of the land, land itself to the value of the annual rent- 
charge had been given.’’ Chatfield v. Berchtoldt, L. R. 7 Ch. 192 (1872). Bigelow, The 
Content of Covenant of Leases, 12 Mich. L. Rev. 639, 657, 658 (1914), puts a covenant 
to pay rent into a group of covenants “that merely repeat in terms of a contract an al- 
ready existing obligation running from the covenantor to the convenantee.”’ In deter- 
mining the liability under a covenant “‘to pay the rent reserved,”’ it will be necessary to 
solve the property question, “What rent is due?”’ The /ex situs will determine whether 
all or only a proportion of the monthly rent will issue out of the land; the liability under 
the covenant is to pay that amount. 

The court cites, and is to a degree misled by, cases like Polson v. Stewart, 167 Mass. 
211, 45 N.E. 737 (1897) and Atwood v. Walker, 179 Mass. 514, 61 N.E. 58 (1901). 
These cases are not in point as they deal with contracts to convey and not conveyances. 
The true analogy to these cases would be a contract to lease and it is admitted that the 
validity of this, as any other contract, would be settled by the /ex loci contractus. In the 
principal case, and in the Barnett case which is relied upon, the documents in litigation 
were leases, not contracts for leases. 

And, finally, the assumed rule, of conflict of laws dividing the leases into property 
and contract provisions, may be attacked by the argument of convenience: it is better 
to have a more uniform construction of an instrument conveying an interest in land, 
and as the law of the situs is necessarily applicable to part, it should apply to the whole 
of the instrument. 

BEN GRODSKY 


Constitutional Law—Revocation of Extradition Warrant— Mandatory Injunction— 
{Federal].—One De Grazier of Illinois was held in custody by the defendant sher- 
iff awaiting extradition to Illinois where De Grazier was wanted for the commission 
of an extraditable offense. When plaintiff messenger from Illinois appeared to receive 
De Grazier, defendant refused to turn him over on the ground that the original extra- 
dition warrant had been revoked by the Governor of Texas. The Governor assigned as 
reason for the revocation “‘that the prosecution of the defendant in the case was for 
the sole purpose of collecting a civil debt.” Held, mandatory injunction would not lie to 
compel surrender of prisoner to plaintiff. Downey v. Schmidt, 4 F. Supp. 1 (N.D. Texas, 
1933). 

As between component parts of a domestic system the term rendition seems more apt 
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than extradition which connotes dealings between independent nations. 2 Moore, Ex- 
tradition (1891), 1 ff. The duty of rendition is absolute, and the governor of the asylum 
state has no discretion in the matter once the act of Congress, 18 U.S.C. § 662 (1926), 
has been complied with. Ky. v. Dennison, 65 U.S. 66 (1860); Johnston v. Riley, 13 Ga. 
97 (1853); In re opinion of Justices to Governor and Council, 201 Mass. 609, 89 N.E. 174 
(1909); Ex parte Graves, 236 Mass. 493, 128 N.E. 867 (1920); In re Panmore, 96 N.J. 
Eq. 397, 125 Atl. 926 (1924); People v. Moore, 217 N.Y. 632, 112 N.E. 1070 (1916); 
People v. Pinkerton, 17 Hun. 199 (N.Y. 1879); Ex parte Van Vleck, 6 Ohio Dec. 636 
(1878). Upon the ‘‘theory of discretion” however, it is asserted by some authority, ju- 
dicial and legislative, that the duty to render is not absolute. State v. Eberstein, 105 Neb. 
833, 182 N.W. 500 (1921); see Mass. Pub. Statutes 1882, c. 177 and Mass. Gen. Laws 
1932, c. 226, §§ 12, 13, authorizing the attorney general to advise or give opinion as to 
the “legality or expediency” of complying with the demand for the fugitive; case of 
Kimpton (1878) discussed in Moore, op. cit., 613. Since, by the weight of authority, the 
duty of rendition is absolute and ministerial in nature, it must follow that once the 
extradition warrant has been issued it cannot be revoked except in the case of a defec- 
tive requisition. Hosmer v. Loveland, 19 Barb. 111 (N.Y. 1854). The court in the in- 
stant case leans toward the minority view for it rests its decision in part upon State v. 
Toole, 69 Minn. 104, 72 N.W. 53, 38 L.R.A. 224 (1897) which in turn relied upon 
Work v. Corrington, 34 Ohio St. 64,32 Am. Rep. 345 (1877). It was stated in the latter 
case that the power of revocation was not limited to cases where the requisition was in- 
sufficient on its face. See also State v. Eberstein, supra; Moore, op. cit., supra, § 620. It 
would seem that the power to revoke a warrant cannot exist when there does not also 
exist the power to exercise discretion in its issuance. Hosmer v. Loveland, supra. 

Though the governor of the asylum state is under a positive ‘‘duty”’ to deliver up a 
fugitive, it is certain the federal judiciary will not order him to perform it. Ky. v. Den- 
nison, supra. As was expressed in Ex parte Virginia, too U.S. 339 (1879) concerning 
the rendition section of the Constitution, Art. 4, § 2, it ‘‘is only declaratory of the 
moral duty of the state” with no power of enforcement by the central government. An 
anomaly and a legal impasse result: a ‘“‘duty” that cannot be enforced and a “‘right’’ 
without a remedy. 


NEWELL A. CLAPP 


Insurance— Duty Arising from Life Insurance Application—[Federal].—Plaintiffs, as 
executors of applicant for life insurance, petitioned to recover damages from the defend- 
ant in tort on the ground of failure to act on the application within a reasonable time. 
The deceased had made an advance payment of the required premium and had satis- 
factorily passed a medical examination. The plaintiffs asserted that the defendant had 
neither accepted nor rejected the application dated February 1, 1932 prior to the appli- 
cant’s death on April 7, 1932. Upon notice of the death the defendant stated that the 
application had been declined March 1, 1932. Defendant demurred. Held, demurrer 
sustained. Munger et al. v. Equitable Life Assur. Soc. of the United States, 2 F. Supp. 914 
(D.C. W. D. Mo., 1933). 

Contrary to the orthodox basis of liability in reference to insurance contracts, the 
theory asserted in the petitition was that an unreasonable delay in declining the appli- 
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cation is a breach of duty owing an applicant for insurance which subjects the company 
to liability in tort. Such theory of tort liability is relatively novel in the law, inasmuch 
as insurance contracts have been written for centuries and relatively few cases have 
caused this basis of liability to be adjudicated. While the petition cites many of the 
cases of this nature, four undertake to demonstrate the pre-existing legal duty, none of 
which were controlling in the jurisdiction of the court. 

Briefly they state the insurer’s liability arises: (1) from the equitable principle that 
that which ought to have been done will be considered as having been done, Carter v. 
Life Ins. Co., 11 Hawaii 69 (1897); (2) from the fact that insurance companies have a 
franchise from the state which was granted in the public interest; (3) from the fact that 
insurance companies impliedly agree to act honestly and fairly on applications sub- 
mitted to them; (4) from the fact that where there has been an advance payment of the 
premium that an unreasonable delay in acting is a breach of the trust, in which the 
premium is held, Duffie v. Bankers’ Life Ass’n., 160 Iowa 19, 139 N.W. 1087 (1913); 
(5) from the fact that “some kind of a consensual relationship” has been entered into 
by the applicant and the company, Kukuska v. Insurance Co., 204 Wis. 166, 235 N.W. 
403 (1931); (6), from the value of the risk; (7) from the fact that the insurance com- 
pany, having pre-empted the field, should not retain control of the situation and the 
applicant’s funds indefinitely, Strand v. Bankers’ Life Ins. Co., 115 Neb. 357, 213 N.W. 
349 (1927). 

Until the application is accepted by the insurer, a promise to pay or payment is 
conditional upon the acceptance, and the application is still no more than a proposition 
to take and to pay for insurance should the company accept. The payment of the pre- 
mium when the application is signed does not bind the company to accept his terms, 
and of course the applicant may recover the payment upon rejection. These are funda- 
mental rules of the law of contracts which cannot be ignored. But the immediate in- 
quiry is whether or not a decision against the insurance company because of alleged un- 
reasonable delay in rejecting the application or serving notice of such rejection should 
expose it to tort liability. Arkansas, as well as the instant case, has flatly rejected the 
doctrine of tort liability. National Union Fire Ins. Co. v. School Dist., 122 Ark. 179, 182 
S.W. 547, L.R.A. 1916D, 238 (1916). Illinois has refused recovery although judgment 
was for the defendant solely on the ground that under the facts of the case the appli- 
cant’s administrator had no right of action. Bradley v. Fed. Life Ins.Co., 295 Ill. 381, 129 
N.E. 171, 15 A.L.R. 1021 (1920). See also Savage v. Insurance Co., 154 Miss. 89, 121 
So. 487 (1929); Thornton v. National Council, etc., 110 W.Va. 412, 158 S.E. 507 (1931). 

The present case indicates the rise of a comparatively new social problem, the issue 
being, simply, whether or not the courts should recognize a duty on the part of insur- 
ance companies to reasonably act on insurance applications. See generally for the ju- 
dicial technique in handling this sort of issue in other types of tort cases Green, The 
Duty Problem, 28 Col. L. Rev. 1014 (1928), 29 Col. L. Rev. 255 (1929). Moreover, the 
tendency in these cases seems to be to shift wherever possible the burden of loss due to 
accident or catastrophe from the shoulders of the individual to those of the community 
or of a group of the community. Funk, Duty of Insurer to Act Promptly on Insurance 
Applications, 75 Univ. Pa. L. Rev. 207 (1926). See also Vance, Insurance (2nd ed. 
1930) 190 ff. 

HAROLD Lipton 
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Practice—Service upon Foreign Corporations—|Federal]|—The petitioner, a for- 
eign corporation, had never been licensed to do business in Wisconsin, had no place of 
business or property there, and had no agent there. The president of the corporation 
came to Wisconsin to induce an attorney to refrain from seeking final judgment in a 
suit he was then prosecuting against the corporation and to deposit bonds of the cor- 
poration with a bondholders’ committee. While in the attorney’s offices he was served 
with summonses addressed to the corporation in suits to recover on some of the bonds. 
A petition for a writ of prohibition sought in the Wisconsin Supreme Court was denied 
and the matter was appealed. Held, judgment reversed and remanded. Consolidated 
Textile Corp. v. Gregory, Judge, 289 U.S. 85, 53 Sup. Ct. 529 (1933). 

The petitioner, a foreign corporation, in 1926, qualified to do business in the State 
of Washington and under statute appointed a resident agent to accept service of proc- 
ess. Wash. Rem. Comp. Stats. Ann. (1922), § 3854. In 1929 the corporation ceased 
business in the state and formally withdrew. The same year the corporation dissolved 
and the agent left the state although his agency was never revoked. In 1932, in a suit 
against the corporation, a summons was served on the Secretary of State. No notice 
was forwarded to the corporation, nor was it required by statute. Petitioner sought a 
writ of prohibition after a motion to quash service was overruled. The state Supreme 
Court refused and the corporation appealed. Held, the judgment affirmed. State of 
Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court for Spokane 
County, 289 U.S. 361, 53 Sup. Ct. 624 (1933). 

The court relied on different theories of jurisdiction in reaching the results of the 
two cases. 

In the first case the court discussed the ultimate issue of whether or not the writ of 
prohibition should be granted from the point of view that jurisdiction, if it existed, 
would be based on the presence theory and the idea that the corporation was doing 
business in the state. Cahill, Jurisdiction over Foreign Corporations, 30 Harv. L. Rev. 
676, 686-696 (1917); Fead, Jurisdiction over Foreign Corporations, 24 Mich. L. Rev. 
633, 636 (1926). In the case of Chambe v. Delaware and Hudson Ry. Co., 288 Pa. St. 
240, 246, 135 Atl. 755, 757 (1927) the court made a comprehensive attempt to devise 
a formula for determining when a foreign corporation is doing business in a state. All 
of the considerations there listed are not called into question but it seems that in the 
principal case the “‘business engaged in” was not sufficient in quantity and quality. 
See Farrier, Jurisdiction over Foreign Corporations, 17 Minn. L. Rev. 270, 293-298 
(1933). This is the view the United States Supreme Court took of the situation and the 
cases of Rosenberg Co. v. Curtis Brown Co., 260 U.S. 516, 43 Sup. Ct. 170, 67 L. Ed. 372 
(1922) and James-Dickinson Co. v. Harry, 273 U.S. 119, 122, 47 Sup. Ct. 308, 300, 71 
L. Ed. 569 (1926) cited in the opinion seem amply to justify the holding. For the Wis- 
consin Supreme Court decision, see Consolidated Textile Corp. v. Gregory, Judge, 209 
Wis. 476, 245 N.W. 194 (1932). 

The second case goes to rather extreme limits on the doctrine of jurisdiction based 
on consent to a form of substituted service. The court based its opinion on the ground 
that the corporation could be excluded from operating in the state. Bank of Augusta v. 
Earl, 13 Pet. 519, 38 U.S. 519, 10 L. Ed. 274 (1839); Lafayette Ins. Co. v. French, 18 
How. 404, 407, 59 U.S. 404, 407, 15 L. Ed. 451 (1855). Hence, ‘‘Admission might be 
conditioned upon .... the terms that if the corporation had failed to appoint or 
maintain an agent service should be upon a state officer. American Railway Express 
Co. v. Royster Co., 273 U.S. 274, 280.” Also, liability to be served in this manner might 
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by statute continue after a corporation had ceased to do business in, and had with- 
drawn all agents from the state. Mutual Reserve Fund Life Assn. v. Phelps, 190 US. 
147, 23 Sup. Ct. 707, 47 L. Ed. 987 (1903). By applying the combined propositions as 
to substituted service and liability to service after removal from state, the court con- 
cluded that the service was proper in the principal case. However, the Washington 
statute made no provision for notice being sent by the state officer designated to be 
served to the foreign corporation. In this the statute differed from those under con- 
sideration by the court in the two cases cited by it as sustaining the above propositions. 
American Railway Express Co. v. Royster, supra and Mutual Reserve Fund Life Assur. v. 
Phelps, supra. Seemingly, the instant decision goes beyond prior holdings in the field 
of substituted service upon foreign corporations. See Washington Supreme Court de- 
cision in principal case, 169 Wash. 688, 15 P. (2d) 660 (1932), commented on in 33 Col. 


L. Rev. 359 (1933), 81 Univ. Pa. L. Rev. 469 (1933). 
Joun P. BARNES, JR. 


Torts—Gross Negligence—Interpretation of ‘““Host-Guest” Automobile Statutes— 
[Nebraska].—P was a guest in D’s automobile. Against P’s admonition D drove at 65 
miles per hour and lost control of the car which crashed injuring P. Held, under a 
statute providing that a host shall not be liable to a guest injured in the former’s auto- 
mobile unless his driving was grossly negligent, that judgment for P be affirmed. 
Morris v. Erskine, 248 N.W. 96 (Neb. 1933). 

Several states have adopted “‘host-guest’”’ statutes respecting automobiles incor- 
porating such phrases as: “‘intoxication . . . . or wilful misconduct,” Cal. Deering’s 
Gen. Laws, Act 5128 (1931), § 1413; “intentional injury . . . . heedlessness . . . . or 
reckless disregard,’ Conn. Gen. Stats. (1930), § 1628; ‘‘wilful and wanton misconduct,” 
Ill. Smith-Hurd’s Rev. Stats. (1933), c. 121, § 243; “intoxication or reckless operation,” 
Iowa Code (1931), c. 251, § 5026; “‘gross negligence or wilful and wanton misconduct,” 
Mich. Comp. Laws (1929), c. 73 § 4648; “under influence of intoxicating liquor or gross 
negligence,’ Neb. Laws of 1931, c. 105; ‘‘intentional . . . . gross negligence .. . . in- 
toxication . . . . reckless disregard,’’ Ore. Code Ann. (1930), §§ 55-1209. 

‘‘Guest”’ is variously defined in these statutes, but usually refers to a non-paying 
invited passenger. See Russell v. Parlee, 115 Conn. 687, 163 Atl. 404 (1932). Aside 
from such statutes the general rule is that the host owes his invited guest the duty of 
exercising ordinary and reasonable care. See 12 Mich. L. Rev. 685 (1914). Quite ap- 
parently the legislative purpose is to abandon the general rule and to expose the host 
to an action only when he has created an extraordinary hazard. Naudzius v. Lahr, 253 
Mich. 216, 234 N.W. 581 (1931). 

The main issue in applying such statutes is the interpretation of the phrases: ‘gross 
negligence,’ “wanton and wilful misconduct,” et cetera. Slobodnjak v. Coyne, 116 
Conn. 545, 165 Atl. 681 (1933). 

Under a “‘host-guest”’ statute employing the term “wilful or wanton misconduct”’ one 
might expect a court in applying it to hold to be actionable only deliberate and inten- 
tionally committed wrongs. But, surprisingly enough, not only have statutes reading 
“wilful and wanton’ been construed to include acts of gross negligence, but the con- 
cept of gross negligence has been interpreted as being ‘wilful and wanton.” Oxenger v. 
Ward, 256 Mich. 499, 240 N.W. 55 (1932); Denman v. Johnson, 85 Mich. 389, 48 N.W. 
565 (1891); 42 C.J. 892. 
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The idea that “‘gross negligence” is an anomaly is widespread. This view is exem- 
plified by the dictum of Baron Rolfe in Wilson v. Brett, 11 M. & W. 115: ‘‘I said I could 
see no difference between negligence and ‘gross’ negligence; that it was the same thing 
with the addition of a vituperative epithet.’’ On the other hand some consider it as 
synonymous with “‘intent,’’ although it is usually styled, euphemistically, as ‘“‘wilful 
or wanton misconduct.” Aichison, Topeka, Kansas Ry. Co. v. Baker, 79 Kan. 183, 98 
Pac. 804 (1908). But many courts recognize that ‘‘gross negligence” has a meaning as 
negligence of some sort, distinct from the negligence ordinarily sufficient to warrant a 
recovery at common law. Milwaukee & St. Paul Ry. v. Arms et al., 91 U.S. 480, 23 L. 
Ed. 374 (1875); Denman v. Johnson, supra. 

‘‘Host-guest’’ statutes open a new field for the use of such concepts as “‘gross negli- 
gence,” ‘‘recklessness,’’ and ‘‘heedlessness.’’ Seemingly the terms signify a type of 
negligence lying between ordinary negligence actionable apart from statutes and inten- 
tional injury. See Rauch v. Stecklein 20 P. (2d) 387 (Ore. 1933); Castro v. Lingh 21 P. 
(2d) 169 (Cal. 1933); Slobodnjak v. Coyne, supra. If this were not so, these laws would 
need only to abolish the host’s duty of any care toward his guest, since no provision is 
essential to support the latter’s recovery for deliberately imposed injuries. In view of 
the changing attitude towards the feasibility of ‘‘comparing negligences” for other 
purposes, the notions that there can be no degrees of negligence, and that gross negli- 
gence is an anomaly, are becoming questionable. See Bohlen, Studies in the Law of 
Torts (1926), 536-543; Mole and Wilson, A Study of Comparative Negligence, 17 
Corn. L. Quar. 333, 604 (1932). 


JosEPH JENNINGS ATTWELL, JR. 





BOOK REVIEWS 


Crime, Law, and Social Science. By Jerome Michael & Mortimer J. Adler. New 
York: Harcourt, Brace and Co., 1933. Pp. 440. $3.50.* 


Knowledge has increased so greatly in quantity and complexity since the time of 
Aristotle that were he alive today with all his genius and energy, he would be able to 
comprehend only part of it. This partial view of knowledge is something to which 
every investigator must adjust himself eventually, for the student with a partial view 
who thinks he has truth by the tail is by way of developing blind spots. And yet para- 
doxically it is chiefly those who think their partial views are total views who make dis- 
tinctive contributions. This is not because of the virtue of partial views but because of 
the frailty of human nature. Most of us are stimulated to work in scientific fields be- 
cause we think that our specific endeavor will eventually lead to ultimate truth. With- 
out that motive, without that driving force, the intellectual worker becomes the mere 
critic or administrator alternately cheering opposing teams, never taking sides and 
because of that rarely making a contribution. 

The frailty of human nature and the human intellect in the face of the vast compli- 
cated problems of modern science paves the way for a democratic theory of the ad- 
vancement of science. With no one knowing everything and many people knowing 
something, we are condemned to be swayed this way and that by fashions in method 
and fashions in fact. We swing back and forth from empiricism to rationalism because 
scientists must eat, and the fashion that dominates the minds of those in control deter- 
mines which scientists are to be paid and which neglected in any generation. The truth 
will at last prevail, not because of the persuasiveness of its advocates nor the great 
number of people who accept it, but because it is true. Thus as methodological fash- 
ions change, as this or that vein becomes exhausted, truth grows by slow accretion, 
more and more of it becoming accepted not only by a majority but by well-trained sci- 
entific experts as well. 

We are in the midst of a period when raw empiricism is the fashion; when doctor’s 
dissertations, based purely on counting, are being turned out by the ton; when most of 
our adult investigators, having gone through the mill which creates doctors of philoso- 
phy, are spending their lives in an energetic elaboration of the obvious. It would not 
be surprising some day to run across a brilliant statistical analysis designed to settle 
once and for all the precise proportion of males to females, among the direct ancestors 
of a given child. At a time like this it is not only heartening, it is absolutely essential to 
hear such voices crying in the empirical wilderness as those of Michael and Adler in 
their carefully thought out analysis and devastating attack on raw empiricism, Crime, 
Law, and Social Science. If this is a partial view of the field, and it is, it is at the present 


time the missing part, and the critic and administrator may hope it is the beginning of 
a trend. 


* A discussion with Karl Llewellyn before either his review or mine was written indicated a 


certain similarity of point of view, with enough difference to warrant publication of both re- 
views. 
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The authors define raw empiricism as “an exclusive emphasis upon observations to 
the total neglect of the abstractions of analysis.’’* Even if the words “exclusive” and 
“total” are somewhat qualified, we still have a state of affairs conducive to sloppy 
thinking and inadequate analysis. An “investigator swimming in a sea of facts’’ with- 
out a theory to guide or prejudice him may be an attractive metaphor, but it leads to 
nothing of scientific value. In the field of criminology the authors find (1) that the data 
yielded by observation or measurement are both invalid and insignificant because the 
concepts prerequisite to observation are not clearly defined; (2) that most of the data 
resulting from observation and measurement are incapable of having their significance 
developed by processes of inference or calculation; (3) that even the best researches 
have succeeded in yielding no more than statistical descriptions because of the utter 
lack of direction by theoretical analysis; and finally (4) accepting for the moment the 
principles of raw empiricism, they find that even on the level of descriptive knowledge 
the findings are largely unreliable because of inadequacies in the observational proc- 
esses and the application of statistical techniques.? In other words, if the raw empiri- 
cists did the best job they could possibly do, it would be bad. Their lack of training in 
rigorous thinking makes them inadequate even on their own level. 

Raw empiricism is an extreme reaction against the methods of rational science 
which earlier dominated psychology and the social sciences. It gained its enormous 
popularity partly because it was once a needed reaction but mostly because it is com- 
paratively easy to practice. The result of that comparative ease has been a selective 
lowering all along the line of the type of intelligence attracted to the sciences. That, in 
turn, produces the downward spiral which inevitably brings on the rational reaction. 
Michael and Adler do not believe they are the advance guards of a mere reaction. The 
vigor with which they press home their attack indicates that they think they are right, 
and if they have not truth tied by the tail, at least they know how to go after it. 

In contrast with raw empiricism they define science as a set of general compendent 
propositions the validity of which, in a rational science, derives from axioms, postu- 
lates, and definitions and, in an empirical science, from empirical evidence. In both 
cases the processes of logical analysis and inference are precisely the same and neither 
can exist in the absence of a theory. As the authors put it, a science must exist before 
it can grow. 

What is meant by empirical evidence is described by the authors as follows: “The 
evidence upon which the probabilities of the theorems of empirical science rest, consists 
of data of observation and products of inference from these data. The data of observa- 
tion must be reliable, accurate, and significant in order to justify and permit inferential 
development. The products of inference must be not only the valid results of calcula- 
tion but significant as well The significance of the data of observation and the 
products of inference depend upon the body of concepts which, as related to one an- 
other, constitute a theory or an analysis of the field or phenomenon under investiga- 
tion. The proper cooperation of theoretical analysis, observation, and inference is the 
essential trait of empirical scientific method This use of the term scientific does 
not deny or ignore the usefulness of exploratory investigation. It merely indicates the 
limits of that usefulness.’’s 

How far this is from the current fashion among investigators can be seen in the 
appalling series of cases surveyed in chapters V, VI, and VII. A reader desiring to con- 


' Page 60. ? Page 60. 3 Page 67. 
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serve his time and energy might wish to be spared innumerable descriptions of insignifi- 
cant investigations, but the cumulative effect of presenting them is undoubtedly an 
artistic job. If the analysis fails to be convincing, the description of researches is con- 
vincing by its sheer dullness. Page after page of facts are set forth with little attempt 
at generalization by the investigators. A clear statement of the problem involved 
would, in many cases, suggest the answer or the futility of attempting it. Happy the 
penitentiary inmates so far from the beaten track that they have not been I.Q.ed, 
weighed and measured. There seems to be no realization that a census is not a science, 
that an enumeration is not a statistical description; that a fact can be understood only 
in terms of a prior conceptual analysis. 

When they step down from the rigidly scientific field, the authors find themselves on 
less sure ground and therefore more liable to err. Realizing the very small amount of 
scientific knowledge that exists about crime or any other form of human behavior, they 
set up another criterion which, while not ultimately satisfactory, is satisfactory for the 
present. They call that criterion common sense which, they say, answers questions 
regarding the adaptation of means to ends by interpreting what it observes in terms of 
its experience in the world about us.4 Procedures based upon common sense knowledge 
are less useful in practice than a technology based upon scientific knowledge, but “‘they 
are, by reason of their greater certainty and sureness more useful than the process of 
trial and error, which rests, not upon knowledge, common sense, or science, but upon 
opinions.”’s It is a little difficult to distinguish, as the authors do, between common 
sense and opinion. Common sense is certainly not the sense of the common people; 
in many complicated social fields that sense is frequently wrong. If it means any- 
thing it means the sense or opinions of sophisticated people with regard to the 
fields in which they are sophisticated. In that sense a lawyer has common sense 
about law, a criminal about crime, and a doctor about disease. An appeal to common 
sense, therefore, is an appeal to expert opinion and Michael and Adler gain little in 
persuasiveness by hiding some of their expert opinions behind an attractive, misleading 
name. 

Their use of common sense is responsible for at least oneof their errors. In chapter X, 
“Increasing the Efficiency of Criminal Justice by Common Sense,’ they make the point 
that while common sense can tell us nothing about the etiology of criminal behavior, 
it can do a great deal toward increasing the efficiency of criminal justice. Although 
no one could quarrel with the latter part of the statement, it is obvious that if we mean 
by common sense what the, authors seem to mean, namely, the wise observations of 
sophisticated persons, it is precisely as efficacious and no more so in determining the 
etiology of crime and prescribing treatment therefor, as it is in the improvement of ad- 
ministration. While sophisticated inquiry may lead one to declare that improvement 
in personnel leads to an improvement in administration, the definition of improvement 
of personnel awaits scientific study. In the absence of that we may set up certain 
“common sense”’ criteria such as honesty, intelligence, speed, et cetera, depending 
upon the sort of job to be filled. And we discover by applying the results of sophis- 
ticated inquiry that we actually improve administration. The same type of sophisti- 
cated inquiry may very well result in statements about the etiology of crime which, 
when applied in the treatment or prevention of it, will actually decrease crime or re- 
form criminals. In either case the results of sophisticated inquiry leave much to be 


4 Preface, xxii et seg., page 14 et seq. 5 Page 19. 6 Pages 316-364. 
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desired. In both cases, however, they are very much better than an absolute zero. 
This may account for the fact that some advance has actually been made in both treat- 
ment and prevention in spite of what Michael and Adler regard as a total absence of 
scientific knowledge of crime. 

If the authors hac paid more attention to unscientific wisdom they would not have 
omitted another important element in the study of crime, namely, insight. The pure 
logician is most effective when long experience and insight have given rise to precisely 
defined concepts that have some relation to empirical evidence. In the early stages of 
a science, the logician must work in close cooperation with an individual who has the 
feel of data which makes it possible for him to guess at their meaning with a reasonable 
degree of accuracy. Perhaps these insights are not possessed by the average student of 
crime, because he is not encouraged to secure them, depending instead on the so-called 
objective quantitative approach. Whatever the cause of the deficiency it is clear that 
the absence of insight is just as detrimental to the production of an empirical science 
as the absence of logic.’ 

The authors’ partial insight, due to a preoccupation with problems of law, leads 
them to define crime as that “behavior which is prohibited by the criminal code.’ 
The criminal code thus becomes the formal cause of crime. This definition has the ad- 
vantage of being clear, unambiguous, and of isolating for study a specific class of per- 
sons. Its limitation, however, lies in the fact that the student of crime, as Michael and 
Adler see it, is studying the etiology of crime only in a secondary sense. Primarily, he 
would have to study the etiology of criminal legislation. If their preoccupation were 
not with law, and they sought their definition in terms of more basic social and psycho- 
logical concepts, the science of criminology would be quite different from the one they 
envisage. 

A point of much less theoretical significance must be discussed because it has occa- 
sioned considerable comment among criminologists and others in reviews and in pri- 
vate conversation. Attack on the recommendations of the final chapter is centered on 
the personnel of the proposed institute which has been considered so ridiculous by some 
students as to warrant the assumption that the whole proposal was set forth in jest. Be 
it said in the first place that Messrs. Michael and Adler know too much from a common 
sense point of view about the academic mind to risk irony as a method of persuasion. In 
the second place one must add that those critics who attacked the recommendations 
simply failed to read the last section with care. The criticism is based on Michael and 
Adler’s recommendation that the staff of the criminological division of the institute 
consist of a logician, a mathematician, a statistician, a theoretical and experimental 
physicist, a mathematical economist, a scholar from the field of psychometrics, and a 
criminologist who has a wide acquaintance with the literature of criminology, prefer- 
ably one who is not himself engaged in criminological research.? Although the authors 
do make that statement on page 405, it can only be understood in the light of what was 
written on page 404, and it is not too much to expect that a scientist whose ire is 
roused by reading a right-hand page might turn to the page on the left to see what 
light it throws on the proposal. On page 404 the authors state that ideally the members 

7 At present we find such insight in naive autobiographies as You can’t Win, by Jack Black 


or in novels such as Crime and Punishment by Dostoevskii. The criminologist has much to 
learn from the imaginative approach. 
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of the staff of the criminological division should consist of psychologists and sociolo- 
gists who among themselves combine the knowledge, experience and techniques pos- 
sessed by a logician, a mathematician, a.statistician, a theoretical and an experimental 
physicist. They then say that in the absence of a group of psychologists and sociolo- 
gists which possesses such knowledge and training, they feel that the staff should be 
composed of the logician, et cetera. They are making an educational judgment with 
which this reviewer happens to disagree, but which at least is within the realm of the 
possible. They are stating simply that it is easier for the logician, mathematician and 
company to acquire the requisite knowledge in the field of criminology than it is for the 
criminologist to acquire the logical, mathematical and experimental techniques. One 
may disagree with that as this reviewer does, but if one is candid he must admit that 
this disagreement is based on personal prejudice or common sense and not on scientific 
observation and inference. 

The book is a vigorous attempt to state an important and timely point of view. 
Perhaps nothing more clearly shows its aim and purpose than the closing paragraph of 
Part III. “This survey of the fields of criminology and criminal justice has unity if 
viewed with reference to the task of the statesmen. It is he who must have the welfare 
of the state at heart. He should be the scientist who seeks to know the true good of the 
community; he should be the artist who attempts to create the means to realize this 
good. The fields of knowledge which we have surveyed, largely by formulating theo- 
retical questions represent the knowledge which the statesman must possess in 
order to shape the law as a means to the common good.” This is a challenge not only 
to the intellect but to the moral will. 

DONALD SLESINGER* 


Cases on Contracts. 2d edition. By George Purcel! Costigan. C. C. H. University 

Casebook Series. Chicago: Foundation Press, 1932. Pp. 1112. $6.50. 

Cases on Contracts. 2d edition. By Arthur Linton Corbin. American Casebook Series. 

St. Louis: West Publishing Co., 1932. Pp. 1304. $6.50. 

Second editions of two of the leading Contracts Casebooks have appeared within 
the last few months, those of Costigan and of Corbin. In each book there has been a 
reduction in size of several hundred pages. The geographical distribution of cases is 
substantially the same, drawing principally from British, New York and Massachu- 
setts reports. Corbin has a larger number of cases in the text; Costigan in his footnotes 
produces more extensive summaries of facts and quotation from opinions in cases cited. 
Each book preserves the traditional topical classification, though Corbin has followed 
the “realists” to the extent of subdividing material on Constructive Conditions ac- 
cording to certain types of contracts, such as installment sales of real and personal 
property, service, and construction contracts. 

Damages as a distinct topic is included in each book, a useful addition in view of 
the gradual elimination of separate courses in Damages from the curricula. Corbin 
completes the picture of Remedies by adding material on Specific Performance and 
Restitution. 

The annotations by the editors are the striking features of both books. Each editor 
makes it clear that the case printed is not the only or last word on the problem in- 
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volved, that on nearly every problem diversity of solution is possible. Costigan cites 
annotated reports, decisions, and often quotes extensively from opinions, textbooks, 
and legal periodicals. It seems unfortunate that access to much of his material is not 
facilitated by parallel references to the National Reporter Series, and in the case of law 
review articles to Selected Readings on the Law of Contracts. It is also unfortunate 
that publication preceded the completion and renumbering of sections of the A.L.I. 
Contracts Restatement. 

Corbin’s footnotes contain fewer quotations and he has seldom cited textbooks and 
legal periodicals. He has cited wherever pertinent the Contracts Restatement, in the 
preparation of which he had a conspicuous part. The unique feature of the book is the 
inclusion after many cases of several searching questions designed to compel a thorough 
analysis of the case and comparison with other cases and the rule embodied in the Re- 
statement. It should prove an interesting and valuable experiment in teaching, as well 
as an advance notice to the student of what is to be expected in class other than demon- 
strating that he has read the case by reciting an abstract. It may result in first year 
students discovering sooner than many of them do the desirable method of preparation 
for the class room, and what aid can be derived from the class room program. 

The result of a course depends on the ability, method, and application of instructor 
and students, as well as the case book or other material used. The use of Costigan’s 
book should facilitate the instructor’s efforts to impress on the students the fact of 
diversity of opinion and acquaint them with the available printed evidences thereof. 
One using Corbin’s book should be impressed with the desirability of independent re- 
flection as well as reading, and should also be familiarized with the consensus of pro- 
fessorial conclusions contained in the Restatement, which may become an important 
source of authority. Whether he adopts one or neither of these books, the instructor 


in Contracts can derive from each of them considerable aid in preparation for his 
teaching. 


Jupson A. CraNne* 
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